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FINAL REPORT OP THE AGENT OF THE UNITED STATES. 



Agency of the United States, 

Farisy August 10, 1803. 
Honornblo W. Q. Gresham, 

iSecretary of State^ Washington^ D, G. 

Sir: As agent of the United States, appointed under the treat}^ of 
February 29, 1892, providing for the submission to arbitration of the 
questions which had arisen between the United States and Great 
Britain respecting the fur seals of the Pribilof Islands, I now have the 
honor to transmit to you the following report of the proceedings and 
results of the arbitration: 

When I entered upon my duties as agent, in May, 1892, it was found 
that no steps had up to that time been taken to collect evidence in 
authentic form to support the claims put forward by the United States, 
and which were, by the treaty of February 29, 1892, to be submitted to 
the Tribunal of Arbitration. I conceived it to be my duty under the 
treaty, in the preparation of the case of the United States, to embrace 
in that document a presentation of all the questions of law and of fact 
which were by the treaty submitted to arbitration, and to support the 
claims of the United States in respect thereto by all the evidence in 
the possession or within the reach of the Government. I therefore 
proceeded with as much promptness and thoroughness as the time and 
means at my command allowed to collect all the evidence which was 
pertinent and proper to lay before the Tribunal of Arbitration, tending 
to establish the position assumed by the United States respecting the 
five points set forth in Article Yl of the treaty and embracing the 
facts necessary tx) a determination of the regulations referred to in 
Article VII. 

The printed case of the United States, accompanied by the docu- 
ments, official correspondence, and other evidence relied upon in sup- 
port thereof, was delivered to the agent of Great Britain and to the 
arbitrators between the 1st and 6th of September, 1892, or within the 
time fixed by the treaty; and the printed case of Great Britain was 
in like manner delivered to me by the agent of that Government. 

When the printed case of Great Britain was examined it was found 
to contain no evidence whatever touching the nature and habits of the 
seals, the consideration of which was necessary to the determination 
of the main questions submitted to the Tribunal, which were embraced 
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FINAL REPORT OF THE AGENT OF THE UNITED STATES. 



Agency of the United States, 

raris^ August i6', JS93. 
Honornble W, Q. Gresram, 

Secretary of State^ Washington^ D, G. 

Sib: As agent of the Uniteil States, appointed under the treaty of 
February 29, 1892, providing for the submission to arbitration of the 
questions which had arisen between the United States and Great 
Britain respecting the far seals of tlie Pribilof Islands, I now have the 
honor to transmit to you the following report of the proceedings and 
results of the arbitration : 

When I entered upon my duties as agent, in May, 1892, it was found 
that no steps had up to that time been taken to collect evidence in 
authentic form to support the claims put forward by the United States, 
and which were, by the treaty of February 29, 1892, to be submitted to 
the Tribunal of Arbitration. I conceived it to be my duty under the 
treaty, in the preparation of the case of the United States, to embrace 
in that document a presentation of all the questions of law and of fact 
which were by the treaty submitted to arbitration, and to support the 
claims of the United States in respect thereto by all the evidence in 
the possession or within the reach of the Government. I therefore 
proceeded with as much promptness and thoroughness as the time and 
means at my command allowed to collect all the evidence which was 
pertinent and proper to lay before the Tribunal of Arbitration, tending 
to establish the position assumed by the United States respecting the 
five points set forth in Article VI of the treaty and embracing the 
facts necessary tx) a determination of the regulations referred to in 
Article VII. 

The printed case of the United States, accompanied by the docu- 
ments, official correspondence, and other evidence relied upon in sup- 
port thereof, was delivered to the agent of Great Britain and to the 
arbitrators between the 1st and 6th of September, 1892, or within the 
time fixed by the treaty; and the printed case of Great Britain was 
in like manner delivered to me by the agent of that Government. 

When the printed case of Great Britain was examined it was found 
to contain no evidence whatever touching the nature and habits of the 
seals, the consideration of which was necessary tf> the determination 
of the main questions submitted to the Tribunal, which were embraced 
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6 FINAL REPORT OF THE AGENT OF THE UNITED STATES. 

in the flfth point of Article VI, concerning the right of protection or 
property asserted by the United States in the seals inhabiting the 
Pribilof Islands, and in Article YII, concerning concurrent regulations* 

By direction of the President, the Secretary of State addressed a 
note to the British representative in Washington, under date of Sep- 
tember 27, 1892, protesting against this omission in the printed case of 
Great Britain, as a failure to comply with the requirement of the 
treaty. Attention was called to the fact that it was manifestly con- 
temphited by that compact that both parties should simultaneously 
submit to the arbitrators and to each other their propositions, their 
claims, and their evidence upon all points in dispute; that it was well 
known to the British Government that the decision of the two ques- 
tions above referred to must depend upon the evidence produced 
concerning the nature and habits of the fur seal, and the methods of 
capture and killing, which are consistent with the preservation of the 
species; that only one opportunitj'^ was aiforded each party to submit 
evidence upon these imi)ortant questions, and that was to be availed 
of in the original case, except so far as evidence in rebuttal might be 
legitimate in the counter case; that to reserve the evidence which 
Great Britain might choose to submit on these matters to the counter 
case would be to aiford to the United States no opportunity whatever 
to meet it by any rebutting, explanatory, or impeaching testimony; 
and that the United States could not assent to results so grossly 
unjust and prejudicial, and so contrary to the spirit and terms of the 
treaty. The Secretary of State expressed the earnest desire of the 
President that the arbitration should proceed, but only according to 
the treaty, the object of which was to provide a fair trial; and that he 
entertained the greatest con tidence that the British Government would 
correct the errors which had been made by its representatives in 
charge of its case 

To this representation the Secretary for Foreign Affairs of Great 
Britiiin resi)onded that the fifth point of Article VI, resi>ecting the 
right of protection and of proi)erty in the seals, in the opinion of Her 
Britannic Majesty's Government, depended upon questions of law, and 
not upon the habits of seals and the incidents of seal life; that the 
concurrent regulations referred to in Article VII were not to be taken 
up for consideration by the Tribunal, except in the contingency of a 
de<*ision upon the five points in Article VI unfavorable to the claim of 
the United States, and so that the subject would be left in such a 
l>osition that the concurrence of Great Britain should be necessary 
for the establishment of proper regulations; and that it would have 
been inconsistent, illogical, and improper to have introduced into the 
British case matter which, in the opinion of his Government, could only 
Iw legitimately used when the question of concurrent regulations was 
under consideration. But the (iovernment of the United States having 
expresseii a ditlereut view, Her Majesty's Government, the Secretai*y 
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for ForeigQ Affairs stated, being desirous to facilitate the progress of 
the arbitration, would furnish at once U) the Government of the United 
States and to the arbitrators the report of the British Commissioners 
appointed under Article IX of the treaty, which might be treated as a 
part of the case of Great Britain. 

The Secretary of State, in reply to the British Secretary for Foreign 
Affairs, concurred with him in the view that the fiftii point of Article 
YI, respecting the right of protection or property in the seals, was a 
question of law; but he insisted that the precise questions of law could 
not be known and not therefore determined until the facts out of which 
they arose were known, and that the facts concerning the nature and 
habits of fur seals were in the highest degree important for a proper 
determination of the question embraced in the fifth point. He dis- 
sented from the opinion expressed that the submission of evidence was 
dependent as to time upon any contingency; but he accepteil the offer 
to deliver the report of the British Commissioners as a part of the case 
of Great Britain, assuming that it contained substantially all the matter 
upon which that Government would rely to support its contentions in 
respect to the nature and habits of the fur seals, and reserving the right 
to protest against and opi)Ose the submission to the arbitrators of any 
matter which might be inserted in the British counter case not relevant, 
by way of reply, to the case of the United States. 

On the 3()th of September, 1892, I received notice from the agent of 
Great Britain that, hi accordance with the provisions of Article IV of 
the Treaty of Arbitration, tlie Government of Great Britain would 
require an additional period of sixty days within which to deliver its 
counter case. 

Ou the 15th of November, 1802, the British minister in Washington 
delivered to me printed copies of the report of the British Commission- 
ers as tendered to the Secretary for Foreign Affairs. This report was 
found to contain a statement and discussion of the nature and habits 
of the fur seals, of the prcvsent condition of the Pribilof seal herd, and 
of the methods and efll'ects of the killing of seals both in the water and 
on the land. The report was also accompanied by various appendices 
on these subjects. 

In accordance with the provisions of the treaty, the printed counter 
case of the United States, with accoini)anying documents, correspond- 
ence, and evidence, was delivered on the 3d of February, 1893, to 
the British agent and to the arbitrators. This counter case had been 
prepared in accordance with the terms of the treaty, and was in strict 
reply to the printed case of the British Government. 

The counter case of Great Britain was delivered to me within the 
time required by the treaty; but when examined it was found ti) con- 
tain a large body of evidence which could in no proper sense be 
regarded as in rei)ly to the case of the United States, and which, 
under the terms of the treaty, should have been presented in the 
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original case of Great Britain* Its submission at tlie time and in tlic 
form adopted by the British Government deprived the United States 
of any opportunity to meet it by means of rebutting, explanatory, or 
impeaching testimony. 

But while it was regarded by the President and by the counsel of 
the United States as a wholly unjustifiable proceeding on the part of 
Great Britain, it was deemed bevSt to allow the arbitration to proceed, 
and at the proper time to bring the subject to the attention of the 
Tribunal. 

The first session of the Tribunal of Arbitration was held in Paris, in 
accordance with the terms of the treaty, on February 23, 1893, but, by 
agreement of the two Governments, it was of an informal character 
and an adjournment for one month was had without the transaction of 
any business. On reassembling in Paris, March 23, 1893, the printed 
argument of each of the parties was laid before the Tribunal. A recess 
was then taken to April 4, when the counsel for Great Britain Ru))mitted 
a motion that the agent of the United States be called upon to produce 
the report of Henry W. Elliott, made in 1890, to the Government of 
the United States. The report of Mr. Elliott had never been pub- 
lished by the Government and had not been used nor alluded to in the 
case of the United States; but during the joint conference of the Com- 
missioners of the two Governments in Washington in February, 1893, 
It had, at the request of the British Commissioners, been laid before 
tliem for such use as they saw fit to make of it. 

The counsel for the United States denied that the British Govern- 
ment was entitled under the treaty to an order of the Tribunal for the 
l)roduction of the document, but, waiving their right of objection and 
not conceding that either party had the right to introduce any further 
evidence whatever, they offered to lay a copy of the report in question 
before the Tribunal, upon condition that if it be used in evidence it 
should be open to the use of both parties equally. The report of Mr. 
Elliott was therefore produced, and it was printed by the British agent. 

During the recess following the adjournment of March 23 the agent 
of Great Britain sent to each of the arbitrators and to the agent of the 
United States printed copies of a "Supplementary lleportof the British 
Commissioners Appointed to Inquire into Seal Life in Bering Sea.'' At 
the session of the Tribunal on April 4 I presented a motion that this 
document be dismissed from consideration, on the ground that it was 
submitted at a time and in a manner not allowed by the treaty. This 
motion was supported by the counsel for the United States in argu- 
ments at some length, in the course of which they animadverted upon 
the course pursued by Great Britain in withholding from its case evi- 
dence as to facts material to the determination of the questions sub- 
mitted to arbitration and in inserting that evidence in its counter case, 
by which means the United States was placed at a great disadvantage. 
While couusel would have beeu justified by the treaty and the rules of 



IPI^AL REPORt OlP THIS AGIiNt OP THE U!hTED STATES. 9 

judicial procedure in askiug the Tribunal to correct the injustice by a 
rejection of this evidence, counsel stated that the United Sttites was 
content to allow the arbitration to proceed upon the case and counter 
case of each party as presented, but that the wrong already committed 
should not be aggravated by the introduction of further testimony as 
proposed by means of the supplementary report. After argument by 
counsel for Great Britain the Tribunal decided that the report should 
not be received as evidence. 

It is not deemed necessary to set forth in detail the claims of the two 
parties as prescribed in the Treaty of Arbitration or the issues joined 
before the Tribunal. These are fully stated in the case, counter case, 
and printed argument of each Government which accompany this 
reports It is sufficient to note that three subjects were submitted to 
the Tribunal for its consideration and decision. The first of tliese 
related to the Russian claim of exclusive jurisdiction in Bering Sea; 
the second to the right of the United States to protection or prop- 
erty in the fur seals of the Pribilof Islands, and the third to the concur- 
rent regulations necessary for the proper protection and preservation of 
these seals. 

The oral argument on these questions provided for in Article V of the 
treaty began on the 12th of April. By arrangement of counsel, it was 
agreed that the United States should open and close the argument, 
Mr. Carter and Mr. Coudert speaking for the United States, followed 
by the attorney-general of England, Sir Richard E. Webster, and 
Mr. Robinson for Great Britain, and Mr. Phelps for the United States,' 
closing the argument. The discussion extended until July 8, with a 
recess of one week, the Tribunal holding sessions of four hours during 
four days of each week. 

Early in the preparation of the case of the United States the conclu- [^ 
sion was reached that it would be difficult to sustain the claims which 
had been put forward by the United States in the diplomatic corre- 
B[)ondence as to the exclusive jurisdiction exercised by Russia over the 
waters of Bering Sea previous to the cession of Alaska. Counsel for 
the United States made earnest efforts in support, as far as possible, 
of the position assumed by our Government in the diplomatic corre- 
spondence, but the decision of the Tribunal on the first four points of 
Article VI was not unexpected. 

On the fifth i)oint of Article VI, as to the right of protection or prop- 
erty in the fur seals of the Pribilof Islands, counsel for the United States 
felt themselves upon solid ground of law and of fact. The assertion, 
indeed, of a right of property in seals which spent half the year in 
remote regions of the seas was :udeed a novel one, but novelty itself is 
no objection to a proposition, and they felt entirely confident of their 
ability to show that according to the universal laws which underlie the 
institution of property the fur seals must be deemed to be the property 
of the United States. 
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The case of the XJuited States had established the following facts: 

That the fur seals which were the subject of this arbitration were 
begotten, born, and reared on the Pribilof Islands, owned by the United 
States; that they made these islands their home and had, so far as it is 
known, always done so; that they spent a large part of each year on 
these islands; that when they left them on their annual migration it was 
with the fixed intention to return to them, wliich they did with unvary- 
ing regularity, never resorting to any other land; that they were 
domestic in their habits and voluntarily placed themselves when on the 
islands within the control of man; that the existence of the race 
depended upon the care, industry, and forbearance practiced by the 
United States tx)ward them, and that but for tlie protection given them 
by the United States the race would be destroyed; that the United 
States alone could take the increase of the seal herd without dimin- 
ishing the stock, since it could make the necessary discrimination as 
to sex and age when taking the seals on the islands for commercial 
purposes; and that the taking of the seals in the sea was necessarily 
without discrimination as to sex, was wasteful, and would result in 
destroying the race. 

Upon these facts the counsel for the United States contended that, 
as the seals could not possibly be preserved except by according a 
right of property in them to the United States, the law ought to and 
did recognize such right of property, and, consequently, the right of 
protection claimed by our Government. Their proposition was, sub- 
stantially, that wherever any useful thing is dependent for its existence 
upon the care and industry of man, the men who exercise such care and 
industry have a right of property in such thing. 

Tlie counsel of the United States presented these views to the Tri- 
bunal at length, with great ability, persistency, and force, and I speak 
with assurance when I say that at the end of wei^ks of discussion on 
both sides their position was unshaken. So far from the British coun- 
sel refuting tlieir arguments on this branch of the case, it may be said 
that they made no effort to refute the above proposition, and tacitly, if 
not openly, admitting that it ought to be the law, insisted that it was 
necessary to show that the seals had been distinctly recognized as prop- 
erty before the Tribunal could hold them to be such. 

The adverse decision of the Tribunal does not, it must be confessed, 
seem to confirm this view, but its action is susceptible of explanation 
without any reflection upon the impartiality of the neutral arbitrators. 
I am pleased to state that they are gentlemen of ability and of the high- 
est standing in their respective countries, and I have no doubt they 
were inspired by a most conscientious desire to discharge their difficult 
and somewhat complex duties upon a fair and just basis. But they 
were confronted with a question novel in its facts and with a claim on 
the part of the United States which to them seemed in conflict with 
the accepted doctrine of the freedom of the seas. Further, it is now 
apparent that it was unwise to have coupled the question of the right of 
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protection or property with the matter of concurreut regulations neces- 
sary for the preservation of the tseals. The decision and the protocols 
lead to the conclusion that the neutral arbitrators looked to the regu- 
lations as the best method of adjusting the difierences which had arisen 
between the two litigant nations, and that the arguments of counsel for 
the United States on the right of protection and property did not, as a 
consequence, have the weight which the arbitrators would have attached 
to them if that had been the only question referred for decision. It is 
to be inferred that they conceived it just and practicable to decide the 
fifth point against the United States, and yet attain the main object of 
the treaty, the preservation of the seals, by the adoption of stringent 
regulations as to pelagic sealing. 

Their mistake was not apparent until they had decided the fifth point 
and came to consider the subject of regulations. Having reached a 
conclusion in favor of the right of pelagic sealing, it became necessary, 
in their well-meant effort to reach a compromise between the conflicting 
interests, to frame such regulations as would, on the one hand, allow 
pelagic sealhig to be carried on with profit, and, on the other hand, not 
seriously impair the seal herd. This insoluble problem doubtless 
occasioned them long and anxious deliberations and greatly delayed 
the final decision. The protocols show that the Tribunal was brought 
face to face with this problem. When Mr. Justice Harlan submitted a 
resolution to the eft'ect that the purpose of Article VII of the treaty 
was to secure the proper protection and preservation of the seals, and 
that in the framing of regulations no extent of pelagic sealing should 
be allowed which would seriously endanger the accomplishment of that 
end, he and Senator Morgan recorded the only votes in its favor, the 
other arbitrators declining to vote or giving reasons why they could 
not assent to the declaration. 

The regulations as finally framed and promulgated are the result of i/ 
an honest and conscientious effort on the part of the neutral arbitrators 
to do all that they conceived possible and necessary for the protection 
and preservation of the seal herd consistent with their decision on the 
fifth point. These regulations go much farther than the provisions ^ 
which our Government has proposed in the past, but it is to be observed 
that later investigations have revealed perils to which the seals are 
exposed not then known. It is to be hoped that the regulations when 
put in operation will realize the best expectations of the Tribunal. 
Much depends upon the manner in which they are enforced. It is not 
to be doubted that both Governments, in deference to the expressed 
directions of the Tribunal and to their own obligations, will adopt all 
necessary legislation and rules to give them full force and effect. If 
the recommendation made by the Tribunal for a complete cessation of 
taking seals both on land and at sea for a few years be adopted, I shall 
look for satisfactory results from the operation of the regulations. 

I transmit herewith the original award of the Tribunal of Arbitration 
and the original protocols of the sessions of the Tribunal. 
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I lake pleasure in recoguiziDg the hearty manner in which I have 
been seconded by the counsel for the United States and all other per- 
sons associated with ine in the preparation of the case and in my labors 
before the Tribunal. 

It only remains for me to make acknowledgment of the cordial recep- 
tion and great hospitality extended by the French Government to the 
Tribunal of Arbitration and to all the representatives and officials of 
the United States connected with it. Commodious and elegant apart- 
ments in the Ministry of Foreign Affairs were set apart for the use of 
the Tribunal, and every provision freely afforded for the dispatch of its 
business and for the comfort of all persons associated with it. Our 
Government has, thereby, been placed under a new debt of gratitude 
for French hospitality and friendship. 

I am, sir, very respectfully, your obedient servant, 

John W. Foster. 



PROTOCOLS OF THE SEVERAL SES- 
SIONS OF THE TRIBUNAL 



PEOTOCOL 1.1 

MEETING OF FEBRUARY 23, 1893. 

The Tribunal assembled at Paris, at the French Ministry for Foreign 
Affairs. 

The arbitrators present were: 

The Honorable John M. Harlan, Justice of the Supreme Court of the 
United States, one of the arbitrators named by the United States; 

His Excellency Baron Alphonse de Courcel, French Senator, the 
arbitrator named by France; 

The Eight Honorable Lord Hannen, Lord of Appeal, one of the arbi- 
trators named by Great Britain; 

Who, having assured themselves that their respective powers were 
in good and valid form, 

Baron de Courcel was invited by his colleagues to take the chair as 
president for the present meeting. 

There were present at the meeting: 

Mr. William Williams, special agent and associate counsel for the 
United States; the Hon. Charles H. Tupper, as agent of Her Britannic 
Majesty. 

Messrs. Williams and Tupper laid before the Tribunal of Arbitration 
the commissions empowering them to act before the Tribunal. 

There were also present at the meeting as counsel for Iler Britannic 
Majesty's Government: 

Sir Charles Eussell, Q. C, M. P., Her Britannic Majesty's Attorney- 
General; 

Sir Eichard Webster, Q. C, M. P., 

And Mr. Christopher Eobinson, Q. C. 

The president invited Mr. Henri Feer, formerly a consul-general of 
France, to draw up the protocol of this meeting, with the assistance of 
Messrs. Williams and Tupper. 

Mr. Williams, acting for the Gx)vernment of the United States, asked 
that the Tribunal adjtmrn till the Ii3d of March. 



* The original text of the Protocols in in French. 
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Mr. Tapper, in the name of the British Government, supported the 
request of Mr. Williams. 

Sir Charles Russell, the leading counsel for Great Britain, stated that 
the counsel, though previously aware of the request which would be 
made, thought it right to attend the first meeting, out of respect for the 
Tribunal of Arbitration. 

The Tribunal of Arbitration acceded to the request made in the name 
of the two parties, and agreed to adjourn to the 23d of JVIarch. 

The question of the publication of the cases and counter cases having 
been mentioned, the arbitrators stated that it wasnot a subject for their 
consideration. 

In regard to the publication of the protocol of this meeting, the arbi- 
trators present, finding themselves in insuflicient number to give a 
decision which would bind the Tribunal of Arbitration for the future, 
announced that the i)rotocol of the meeting of the 23d of February 
should be kept secret until further orders. 

The Tribunal of Arbitration adjourned till March 23. 

So done in Paris, the 23d of February, 1893, and have signed: 

The President: ALPH. 1)E CoURCEL. 

The iSpccial Afjcnt for Ihe United States: WiLLlAM WILLIAMS. 

The Aycn I for Great Britain: CHARLES II. TurPER. 

The Secretary : II. FeEU. 

Translation certified to be accurate: 

A. Bailly-Blanchaud, ) cc Secretaries. 

II. CUNYKGUAME, ) 



PROTOCOL n. 

MEETING OF MARCH 23, 1893. 

The Tribunal assembled at Paris, as had been agreed, at the French 
Ministry for Foreign Affairs. 

There were present the seven members of the Tribunal of Arbitration : 

The Honorable John M. Harlan, Justice of the Supreme Court of the 
United States, 

And the Honorable John T. Morgan, Senator of the United States, 
the arbitrators named by the United St;ites; 

His Excellency the Baron Alphonse de Courcel, Senator of France, 
the arbitrator named by France; 

The Right Honorable Lord Hannen, Lord of Appeal, 

And Sir John Thompson, Minister of Justice for the Dominion of 
Canada, the arbitrators named by Great Britain; 

His Excellency the Manpiis E. Visconti Veuosta, Senator of Italy, 
the arbitrator named by Italy; 
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ADd His Excelleucy Mr. Gregers Gram, the arbitrator named by 
Sweden and Norway; 

The Honorable Jolin W. Foster and the Honorable Charles H. Tap- 
per, Minister of Marine and Fisheries for the Dominion of Canada, 
were present at the meeting as agents for the Governments of the 
United States and Great Britain. 

The members of the Tribunal of Arbitration assured themselves that 
their respective powers were in due and valid form. 

Lord Hannen, one of the arbitrators named by Great Britain, rose 
to propose that His Excellency the Baron de Courcel, the arbitrator 
named by France, should be requested by his colleagues to assume the 
presidency of the Tribunah 

The Honorable John M. Harlan, one of the arbitrators named by the 
United States, supported the proposal of Lord Hannen. 

The other members of the Tribunal of Arbitration having agreed to 
the proposal. Baron de Courcel took the chair as president and deliv- 
ered the following address: 

Gentlemen: You have been pleased to exercise in my favor that 
courteous usage which, in proceedings of an international chara<!ter, 
confers the presidency upon the representative of the country in which 
the meeting is held. 

The Governments of Great Britain and theUnited States of America 
have determined to end the long-standing dispute concerning the 
Bering fisheries by a friendly arbitration, and in choosing Paris for the 
seat of it they have paid a distingnishcd compliment to France and to 
her capital city. 

I venture to say that both are worthy of it. 

Nowhere, be sure, would you have found yourselves surrounded by 
a more sincere and warm sympathy with the great and good work 
which you are charged to carry out. Through all the shocks and trials 
which the hard necessity of events inflicts upon mankind France has 
remained steadfast to ideals. Every generous conception moves and 
captivates her. She has a ])assion lor the cause of human progress. 
And what aim can be more ideal, what progress more noble and worthy 
of attainment than tlie gradual disappearance from among the people 
of the earth of a recourse to brute force. 

This is the aim of procedure by arbitration, and each new recourse 
to it brings us nearer to that end by furnishing another x)roofof the 
actual i)ossibility of that which, even yesterday, seemed but a dream. 

Some years ago, by the peaceful authority of a decision which two 
proud and powerful nations had previously agreed to accept, the arbi- 
trators assembled at Geneva i)ut a happy eiul to a dispute which it 
seemed at one time could only terminate in war. 

The Geneva arbitration was an epoch in international relations. It 
may be said to have revived the old law of nations, and oi)ened to it a 
new era with a boundless prospect of beneticent consequences. 
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The two nations which submitted to the Geneva verdict, in spite of 
the sacrifices which at first it seemed to involve, have evidently not in 
the long run repented of their appeal to moral force, for to-day they 
renew that appeal by common consent, in analogous circumstances. It 
is true that the cause that is to be pleaded before us is not one which 
apparently would let loose the scourge of war, but short of war how 
many evils are caused to nations by lasting coldness and by the per- 
sistence of bitter sentiments. Like individuals, nations owe a duty to 
charity, and when yielding to pride they fail to obey the laws of Provi- 
dence they inflict upon themselves many sufferings. 

If arbitrations had no other eifect than to preserve them from this 
peril, they would be an incalculable blessing and service to the broth- 
erhood of humanity. 

Your presence in this room, gentlemen, is the most eloquent evidence 
of the value which attaches to your expected decision. 

England, from all time so rich in eminent jurists, America and Can- 
ada, who hand down in their turn and in a new world a tradition 
whose ancestral origin may, perhaps, be sought in our old Norman 
soil, have delegated men whose knowledge and rare penetration have 
been applied in the highest and most delicate functions in the magis- 
tracy, or in the discussions of political assemblies whose prudence was 
renowned. 

Beside, them I see a politician, a wise heir of the illustrious Cavour, 
whose premature and voluntary retreat from European diplomacy has 
been the subject of deep regret. 

Another of our colleagues from North Scandinavia, whose reputa- 
tion has preceded him, has occupied one of the highest positions which 
could be conferred u])on him by the just confidence of the sovereign of 
two twin kingdoms, each equally jealous of its individuality. 

At your bar, to represent the two great powers who Jiave confided 
their cause to you, appear politicians of the first order. One of them 
only lately guided the foreign relations of the great American Repub- 
lic. They are assisted by counsel accustomed to occupy the front rank, 
either at the bar or in the government of their country, and whom the 
admiration of their countrymen on each side of the Atlantic hails as 
princes of eloquence. 

It is an honor sufficient to dignify an entire life to be asked to sit 
with men like these, and the responsibility of i)residing among them 
would be overwhelming if he whom his colleagues have charged with 
this duty could not count on their unvarying and indulgent support. 

May divine Providence, on whom depends all human action, give us 
the strength and inspire us with the wisdom necessary to fulfill our 
difficult mission, and thus to advance a stage nearer to the realization 
of the words of consolation and hope of llim who has said " Blessed 
are the peacemakers, for they shall inherit the earth," 
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* 

Gentlemen, I trust that I represent your wishes in proposing to you 
to break np our present meeting, in order to convey our respects to the 
President of the French Republic, together with an expression of our 
gratitude for the hospitality which we are receiving from France. 

On the proposal of the president, Mr. A. Imbert, a minister plenipo- 
tentiary of France, was named secretary to the Tribunal of Arbitration. 
Baron de Courcel then invited the English and American arbitrators 
to name for their respective nationalities a secretary to be associated 
with the secretary of the Tribunal. It was agreed that this appoint- 
ment should be made at the next meeting. 

The Tribunal fixed the days and hours of its meetings. 

In conformity with the stipulations of the treaty of Washington of 
the 29th of February, 1892, the agents of the Governments of the 
United States and Great Britain laid before the Tribunal the printed 
arguments of their respective Governments. 

The agent of the United States having intimated that, owing to an 
oversight in printing, there was an omission in the appendices of 
authorities cited in the argument of the United States, he was author- 
ized to present at a later date, as an appendix to the argument, a sup- 
plement containing the citations omitted, with the reserve of the right 
on the part of the British Government to present a reply to the cita- 
tions should they deem it to be necessary. 

The agents of the respective Governments stated that they had 
agreed to arrange for taking shorthand reports of the daily proceedings. 

It was announced that the proceedings were now public, and admis- 
sion to the discussions would be upon the presentation of cards of 
admission, to be issued by the secretary of the Tribunal. 

The Tribunal of Arbitration adjourned till the 4th of April next. 

Done at Paris, the 23d of March, 1893, and signed: 

The President : ALPH. DE CoURCEL. 
The Agent for the United States: JOHN W. FOSTER. 
The Agent for Great Britain: CHARLES H. TUPPER. 
The Secretary : A. ImBERT. 

Translation certified to be accurate: 

A. BAILLY-BLANCHAED, ) Co-UccrctarieB. 

. H. CUNYNGHAME, ) 

B S— VOL I 2 
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PEOTOCOL III. 

MEETINa OF TUESDAY, APRIL 4, 1893. 

At 11.45 the Tribunal assembled, all the arbitrators being present. 

Tlie president announced that the Tribunal had decided to appoint 
Mr. A. Bailly-Blanchard and Mr. Cnnynghanie as co- secretaires with 
M. Imbert. 

Also, M. le Chevalier Bajnotti, M. Henri Feer, and M. le Vicomte de 
Manneville as assistant secretaries. 

The president announced that the Tribunal was ready to hear any 
motion by either of the parties. 

Sir Charles Russell then spoke, and at the close of his speech he 
submitted the following motion: 

That the agent of the United States be caHed upon to prodace the original or a 
certified copy of the report made by Henry W. EHiott on the subject of fur seals 
pursuant to act of Congress of 1890. 

Sir Richard Webster supported the motion. 

The Honorable E. J. Phelps replied, and submitted the following 
answer to the motion : 

The United States Government denies that Her Britannic Majesty's Government is 
entitled under the provisions of the treaty to any order by the Tribunal for the 
production of the document specified in the motion, as a matter of right. 

The United States Government, however, is willing to waive (so far as it is con- 
cerned) its right of objection, and to furnish to the agent of Her Majesty's Govern- 
ment a copy of the document referred to, for such use as evidence as the Tribunal 
may deem proper to allow ; 

Not conceding, however, in so doing that either party at this or any subsequent 
stage of the proceedings has a right to introduce any further evidence whatever, 
upon any subject whatever connected with the controversy. 

And further stipulating that if the document referred to in this motion shall be 
used in evidence at all it shall be open to the use of both parties equally in all its 
points. 

Mr. James O. Carter followed in sui)iiort of the answer. 
The court adjourned for a short time. 
On reassembling, the president said : 

The Tribunal directs that the above-named document be regarded as before the 
Tribunal, to be made such use of as the Tribunal thinks fit. 

The agent for the United States then read the following njotions: 

l«^ The agent of the United States desires to bring to the attention of the Tribunal of 
Arbitration the fact that he has lieen informed by the agent of Her Britannic Majesty, 
in a note dated March 25 ultimo, that he has sent to each of thL' members of the 
Tribunal copies in duplicate of a ** Supplementary Report of the British Commis- 
sioners Appointed to Inquire into Seal Life in Bering Sea." 

The agent of the United States, in view of this information, moves this Honorable 
Tribunal that the document referred to be disinissed from consi<leration and be 
returned to Her Majesty's agent, on the ground that it is submitted at a time and in 
a manner not allowed by the treaty. 

2"**. The agent of the United States moves this Honorable Tribunal to dismiss from 
the arbitration so much of the demand of the Government of Groat Britain as relates 
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to the sum stated upon page 315 of the Counter Case of said GovemTnent to have been 
incurred on account of expenses in connection with proceedings before the Supreme 
Court of the United States; 

And, also, to dismiss from the arbitration the claim and request of the same Gov- 
ernment, mentioned on said page 315, that the arbitrators find what catcli or catches 
might have been taken by pelagic sealers in Bering Sea without undue diminution 
of the seal herd during the pendency of this Arbitration; 

And, further, to dismiss from the Arbitration the claim of tlie same Government, 
mentioned on the said page 315, to show payments by it to the Canadian owners of 
sealing vessels; 

And that all proofs or evidence relating to the foregoing claims or matters, or 
either of them, be stricken from the British Counter Case, and in particular those 
found on pages 215 to 229, inclusive, of Volume II of the Appendix to said Counter 
Case. 

The ground of the foregoing motion or motions is that the claims and matters 
aforesaid are, and each of them is, presented for the first time in the Counter Case of 
the Government of Great Britain, and that they are not, nor is either of them, per- 
tinent or relevant by way of reply to the Case of the United States or to anything 
contained therein, except so far as the same may tend to support claims for damages 
distinctly made in the original case of the Government of Great Britain, and that 
so far as they come under that head the matters are irregular as being cumulative 
only. 

The president having remarked that the motions should be consid- 
ered separately and that the discussion upon the second motion brought 
forward by the United States should be postponed to a subsequent 
period of the proceedings, the Honorable B. J. Phelps addressed the 
court in support of the first motion relative to the supplementary report 
of the British Commissioners. 

At 4 p. m. the Tribunal adjourned to the ivext day at 11.30. 

Done at Paris, the 4th of April, 1893, and signed : 

The President : ALPH. DE CoURCEL. 
The Agent foi- the United States : JOHN W. FOSTER. 
The Agent for Great Britain : CHARLES H. TUPPER. 
The Secretary : A. ImBERT. 

Translation certified to be accurate: 



A. BAiLLy-BLANCHABD, ) Co- Secretaries. 

H. OUNYNGHAME, ) 
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MEETING OF WEDNESDAY, APRIL 5, 1893. 

At 11.45 a. m. the Tribunal assembled, all the arbitrators being 
present. 

The Honorable E. J. Phelps continued his speech of the previous 
day and concluded his argument. 

Mr. James C. Carter announced that he had no additional remarks 
to offer. 
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aniioaiiced that, if in the course of the arguments, the arbitrators were 
• led to make observations or to address questions to counsel, these 
observations or questions must not be considered as expressing any 
opinion on the i)art of the arbritrator who makes them, and still less as 
binding the country to which he belongs. They are simply, so far as 
the Tribunal is concerned, the means of obtaining from the representa- 
tives of .the parties a more comiilete elucidation of the points under 
discussion. 

Upon the invitation of the president, Mr. James 0. Carter then con- 
tinued his argument. 

At 1.30 the Tribunal took a recess. 

On the reassembling of the Tribunal, Mr. Carter resumed his 
argument. 

At 4 p. m. the Tribunal adjourned to the next day at 11.30 a. m. 

Done at Paris, the 18th of Ai)ril, 1893, and signed: 

The President : AlPH. DE COURCEL. 

The Agent for the United States: JOHN W. FOSTER. 

The Agent fm- Great Britain : CHARLES H. TUPPER. 

The President: A. ImBERT. 

Translation certified to be accurate: 



A. BAiLLY-BLANCiiABD, ) Co-Sca-etavies. 

II. CUNYNGHAME, ) 
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MEETma OF WEDNESDAY, APRIL 19, 1893. 

The Tribunal assembled at 11.30 a. m., all the arbitraXors being 
present. 
Mr. James C. Carter resumed his argument. 
At 1.30 the Tribunal took a recess. 

On the reassembling, Mr. Carter continued his argument. 
At 4 p. m. tlie Tribunal adjcmrned till the next day at 11.30 a. m. 
Done at Paris, the 19th of April, 1893, and signed: 

The President: ALPH. DE CoURCEL. 

The Ag<nt forthe Vnitid States : JOHN W. FOSTER. 

The Agent for Gi-eat Britain: CHARLES H. TUPPER. 

The Secretary : A. ImBERT. 

Translation certified to be accurate: 



A. BAiLLY-liLANCHAKD, ) Co- Secretaries. 

H. CUNYNGHAME, > 
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PEOTOCOL XII. 

MEETING OF XnURSDAY, APRIL 20, 1803. 

The Tribunal assembled at 11.30 a. in., all the arbitrators being 
present. 

The agent for the United States eaused to be delivered to the Tribunal 
a collection of "Citations from the writings of jurists and economists 
as an appendix to the argument of the United States." 

Mr. James C. Garter resumed his argument of the preceding day. 

At 1.30 the Tribunal took a recess. 

On reassembling, Mr. Carter continued his argument. 

At 4 p. m. the Tribunal adjourned to the next day at 11.30 a. m. 

Done at Paris, the 20th of April, 1893, and signed: 

Th*i President: AlPH. DE COURCEL. 

The J gent far the United States: JOHN W. FOSTER. 

The Agent far Great Britain : ClIARLES H. TUPPER. 

The Secretary : A. ImBEBT. 

Translation certified to be accurate: 

A BAiLLY-BLANCHARD, ) co- Secretaries. 
H. Cunynghame, ) 

I>EOTOCOL XIII. 

MEETING OF FRIDAY, APRIL 21, 1803. 

The Tribunal assembled at 11.30, all the arbitrators being present. 

Mr. James C. Carter resumed his argument. 

At 1.30 the Tribunal took a recess. 

On reassembling, Mr. Carter continued his argument. 

At 4 p. m. the Tribunal adjourned till Tuesday, April 25th, at 11.30. 

Done at Paris, the 21st of April, 1893, and signed: 

The President: ALPH. DE COURCEL. 
The Agent for the United States : JOHN W. FOSTER. 
The Agent for Great Britain : CHARLES H. TUPPEB. 
The Secretary : A. ImBEET. 

Translntion certified to be accurate: 



A. Bajlly-Hlanchabd, ) Co-Sceretarics. 
H. Cunynghame, ) 



PROTOCOL XIV. 

MEETING OF TUESDAY, APRIL 25, 1803. 

The Tribunal assembled at 11.30 a. ni., all tlie arbitrat^^rs being 
present with the exception of Lord Jlannen, (jonhned to his house by 
illness. 
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Sir Ricliard Webster rose and stated that any decision of tlio Ti i- 
biinal as to a suspension of its labors during- the time necessary to 
insure the complete recovery of Lord Hanneu would be in accordance 
with the wishes of the counsel of the British Government. 

The Honorable E. J. Phelps expressed himself to the same effect in 
the name of the counsel of the Government of the United States. 

The president then announced that the Tribunal had decided to 
adjourn until Tuesday, May 2nd, at 11.30 a. m. 

Done at Paris, the 25th of April, 1893, and signed: 

The President : AlPH. DE COURCBL. 
The Agent for the United Statea : JoHN W. FOSTEU. 
The Agent for Great Britain: OlIARLES H. TUPPEU. 
The Secretary : A. ImBEUT. 

Translation certified to be accurate: 



A. Bailly-Blanchard, ) Co-Secretaries. 

H. OUNYNGIIAME, ) 



PEOTOCOL XV. 

MEETING OF TUESDAY, MAY 2, 1893. 

Tlie Tribunal assembled at 1 1.30 a. m., all the arbitrators being present. 

Mr. James C. Carter resumed and concluded his argument on the 
matters relating to right. As he was proceeding to deal with the ques- 
tion of regulations. Sir Charles Russell observed that the counsel of 
Great Britain would in the discussion keep absolutely separate matters 
relating to right and those relating to regulations. 

The president recalled the fact that the Tribunal had decided, with- 
out prejudging the question of right, to give to counsel on each side, 
who had agreed upon this point, full liberty to arrange their arguments 
in such manner as they thought most convenient, but always, as far as 
possible, so as to keep the questions of right distinct from the regu- 
lations, and added that the Tribunal took note that both parties had 
decided to defer to this desire. 

At 1.30 the Tribunal took a recess. 

On reassembling, Mr. Carter finished his argument. 

At 3.30 J), m. the Tribunal adjourned till the next day at 11.30 a. m. 

Done at Paris, the 2nd of May, 1893, and signed : 

The President: ALPH. DE COURCEL. 

The Agent for the iTnited States: JOHN W. FOSTER. 

The Agent for Great Britain: CHARLES II. TUPPER. 

The Secretary : A. ImBERT. 

Translation certified to be accurate: 



A. BAiLLY-BLANCUAUD, ) e'o.^Vm',arfe«. 

H. CUNYNGHAME, ) 
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PROTOCOL XVI. 

MEETING OF WEDNESDAY, MAY 3, 1893. 

Tlio Tribunal assembled at 11.30 a. m., all the arbitrators being 
l>resent. 

The Honorable John VV. Foster announced that in a very short time 
he expected to be able to deliver to the members of the Tribunal a 
shorthand report, revised and corrected, of Mr. James 0. Carter's 
argument, as concluded the previous day. 

Upon the invitation of the president, Mr. Frederick R. Coudert then 
began his argument. 

At 1.30 the Tribunal took a recess. 

On reassembling, Mr. Coudert continued his argument. 

At 4 ]). m. the Tribunal adjourned to the next day at 11.30 a. m. 

Done at Paris, the 3rd of May, 1893, and signed : 

The rresideut: ALPH. DE COURCEL. 
The Agent for the United States : JOHN W. FOSTEK. 
The Agent for Great Britain: CHARLES H. TUPPCR. 
The Secretary : A. ImBEUT. 

Translation certified to be accurate: 



A. BAILLY-BLANCHAED, ) Co- Secretaries. 
II. Cunynghame, ) 



PROTOCOL XVII. 

MEETING OF THURSDAY, MAY 4, 1893. 

The Tribunal assembled at 11.30 a. m., all the arbitrators being 
l)rescnt. 
Mr. Frederick R. Coudert resumed his argument of the preceding day. 
At 1.30 the Tribunal took a recess. 
On reassembling, Mr. Coudert continued his argument. 
At 4 p. in. the Tribunal adjourned to the next day at 11.30 a. m. 
Done at Paris, the 4th of May, 1893, and signed : ^ 

The President: ALPH. DE CoURCEL. 

The Agent for the United States : JOHN W. FOSTER. 

The Agent fm- Great Britain : CHARLES U. TUPPER. 

The Secretary : A. ImBERT. 

Translation certified to be accurate: 



A. BAiLLY. Blanch AUD, ) (,,„.^.,,,,,„,,,,. 

H. CUNYNGHAME, ) 
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PKOTOCOL XVIIL 

MEETING OF FRIDAY, MAY 5, 1893. 

Tlie Tribunal assembled at 11.30 a. m., all tlie arbitrators being 
present. 

Mr. Frederick li. Coudert resumed his argument. 

At 1.30 the Tribunal took a recess. 

On reassembling, Mr. Coudert continued his argument. 

At 4 p. m. the Tribunal adjourned until Tuesday, May 9th, at ll.riO 
a. m. 

Done at Paris, the 5th of May, 1893, and signed: 

TJie President: AlPH. DE COURCEL. 
The Agent for the United States : JOHN W. FOSTER. 
The Agent for Great Britain : CHARLES H. TUPPER. 
The Secretary : A. ImBERT. 

Translation certified to be accurate: 



A BAILLY-BLANCUARD, ) Co-Sccf-etaries. 

H. CUNYNGHAMB, ) 



PROTOCOL XIX. 

MEETING OF TUESDAY, MAY 9, 1893. 

The Tribunal assembled at 11.30 a. m., all the arbitrators being 
present. 

Mr. Frederick R. Coudert resumed his argument. 

At 1.30 the Tribunal took a recess. 

On reassembling, Mr. (Coudert concluded his argument. 

The Honorable Edward J. Phelps rose to inform the Tribunal, before 
the counsel of Great Britain commenced their argument, that in his 
reply he would rely upon all the authorities and points referred to 
between images 130 and 190 of the printed argument of the United 
States. 

The president said that the Tribunal would take note of the Honor- 
able Edward J. Plieli)s'8 declaration. 

At 4 p. m. the Tribunal adjourned to the next day at 11.30 a. m. 

Done at Paris, the 9th of May, 1893, and signed: 

The President: ALPH. DE COITRCEL. 
The Agent for the United States : JOHN W. FOSTER. 
The Agent for Great Britain: ChAULES H. TuPPER. 
The Secretary : A. ImBERT. 

Translation certitied to be accurate: 



A. JUiLLV-BLANOHAED, ) Co- Secretaries. 
H. Cunynghame, ) 
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PROTOCOL XX. 

MEETING OF WEDNESDAY, MAY 10, 1893. 

The Tribuual assembled at 11.30 a. m., all the arbitrators being 
present. 

The agent of the United States caused to be delivered to the mem- 
bers of the Tribuual a shorthand report, revised and corrected, of Mr. 
James 0. Carter's argument. 

Upon the mvitation of the president. Sir Charles Russell began his 
argument for Great Britain. 

At 1.30 the Tribunal took a recess. 

On reassembling, Sir Charles Russell continued his argument. 

At 4 p. m. the Tribunal adjourned to the next day at 11.30 a. m. 

Done at Paris, the 10th of May, 1893, and signed: 

The. President: ALPH. DE CoURCEL. 
The Agent for the United States: JOHN W. FOSTER. 
The Agent for Great Britain: CHARLES H. TUPPER. 

The Secretary: A. ImBERT. 

Translation certified to be accurate : 

A. Bailly-Blanchaed, ) Co-Secretarics. 

H. OUNYNGHAME, ) 

PROTOCOL XXI. 

MEETING OF THURSDAY, MAY 11, 1893. 

The Tribunal assembled at 11.30 a. m., all the arbitrators being 
present. 

Sir Charles Russell, in continuing his argument, announced that on a 
future day he would f ubmit on the part of Great Britain a list of the 
findings of facts which the Tribunal was requested to make under 
Section VIII of the Treaty of Arbitration. 

The president remarked that these questions would be considered by 
the Tribunal, with full liberty for Sir Charles Russell to deal with the 
matter as he thought proper. 

At 1.30 the Tribunal took a recess. 

On reassembling. Sir Charles Russell continued his argument. 

The Tribunal adjourned at 4 p. m. till 11.30 the next day. 

Done at Paris, the 11th of May, 1893, and signed: 

The President: ALPH. DE CoURCEL. 
The Agent for the United Stales: JOHN W. FOSTER. 
The Agent for Great Britain : CHARLES IT. TUPPER. 
The Secretary: A. iMBERT. 

Translation certified to be accurate : 



A. Bailly-Blanchauu, ) Co- Secretaries. 

HL OUNYNGHAME. ) 
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PKOTOCOL XXTI. 

MEETING OF FRIDAY, MAY 12, 1893. 

The Tribunal assembled at 11.30 a. m., all the arbitrators being 
l)resent. 

Sir Charles Russell resumed his argument. 

At 1.30 the Tribunal took a recess. 

On reassembling, Sir Charles Russell continued his argument. 

At 4 p. m. the Tribunal adjourned until Tuesday, May li>, at 11.30 a. in. 

Done at Paris, the 12th of May, 1893, and signed: 

The President: AlPH. DE CoURCEL. 

The Agent for the United States : JOHN W. FOSTER. 

The Agent for Great Britain : CHARLES H. TUPPER. 

The Secretary : A. ImBERT. 

Translation certified to be accurate: 

A. Bailly-Blanchard, } ri o 4 - 
H. Cunynghame, ) 
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MEETING OF TUESDAY, MAY 10, 1893. 

The Tribunal assembled at 11.30 a. m., all the arbitrators being 
present. 
Sir Charles Russell resumed his argument. 
At 1.30 the Tribunal took a recess. 

On reassembling. Sir Charles Russell ('ontinucd his argument. 
At 4 p. m. the Tribunal adjourned till 11.30 a. m. the next day. 
Done at Paris, the 16th of May, 1893, and signed: 

The President: ALPH. DE COURCEL. 
The Agent for the United States: JOHN W. FOSTER. 
The Agent for Great Britain : CHARLES H. TUPPEli. 
The Secretary: A. IMBERT. 

Translation certified to be accurate: 

A. BAILLY-BlANCHARD, ) ri cf * •«« 

„ ,, ' / Go Secretaries. 

H. Cunynghame, ) 



PROTOCOL XXIV. 

MEETING OF WEDNKSDAY, MAY 17, 1893. 

The Tribunal assembled at 11.30 a. m., all the arbitrators being 
present. 
Sir Charles Russell resumed his argument. 
At 1.30 the Tribunal took a recess. 



PROTOCOLS. 31 

On reaRsembliiig, Sir Charles Kussell continued his argument. 
At 3.40 p. ni. the Tribunal adjourned until Tuesday, May 23rd, 1893, 
at 11.30 a. ni. 

Done at Paris, the 17th of May, 1893, and signed: 

The President: AfiPH. DE COURCEL. 
The Agevi for ihe United States: JOHN W. FOSTER. 
The Agent for Great BHtaim CHARLES H. TUPPER. 
The Secretarg: A. IMBERT. 

Translation certified to be accurate: 



A. Batlly-Blanchard, ) Co.Sca-etaries. 

H. CUNYNGHAME, ) 



PROTOCOL XXV. 

MEETING OF TUESDAY, MAY 23, 1893. 

The Tribunal assembled at 11.30 a. ni., all the arbitrators being 
])resent. 

Sir Charles Russell resumed his argument. 

At 1.30 the Tribunal took a recess. 

On reassembling, Sir ('harles Russell continued his argument. 

At 4 J), ra. the Tribunal adjourned to the next day at 11.30 a. m. 

Done at Paris, the 23rd of IMay, 1893, and signed: 

The President: ALPH. DE COURCEL. 
The Agent for the United States : JoHN W. FoSTER. 
The Agent fm- Great Britain : CHARLES H. TUPPEU. 
The Secretary : A. llVrBERT. 

Translation certified to be accurate*. 

A. Bailly-Blanciiard, ) ^r o . . .^;,„ 
„ ^ ' > Co- Secretaries, 

H. CUNYNGHAME, ) 



PROTOCOL XXVI. 

MEETING OF WEDNESDAY, MAY 24, 1893. 

The Tribunal assembled at- 11.30 a. m., all the arbitrators being 
[iresent. 
Sir Charles Russell resumed his argument. 
At 1.30 the Tribunal took a recess. 
On reassembling. Sir Charles Kussell continued his argument. 
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At 4 p. m. the Tribunal adjourned to the next day at 11.30 a. in. 
Done at Paris, the 24th of May, 1893, and signed: 

The President : ALPH. DE COUBCEL. 
The Jgcnt for the Utiiied States: JOHN W. FOSTBB. 
The Agent for Great Britain: CHARLES H. TUPPEB. 
The Secretary : A. IMBEBT. 

Transhition certified to be accurate: 



A. BAILLY-BlANCIIARD, ) /t cr . ^.^.-^o 
H. CUNYNGHAME, ) 



PROTOCOL XXVII. 

MEETING OF THURSDAY, MAY 25, 1893. 

The Tribunal assembled at 11.3D a. m., all the arbitrators bein*: 
present. 
Sir Charles llussell resumed his argument. 
At 1.30 the Tribunal took a recess. 

On reassembling, Sir Cliarles llussell continued his argument. 
At 4 p. m. the Tribunal adjourned to the next day at 11.30 a. m. 
Done at Paris, the 25th of May, 1893, and signed: 

The President: ALPH. DE COUBCBL. 

The Agent for the Tinted Staten: JOHN W. FOSTEB. 

The Agent for Great Jiritain : CHARLES 11. TUPPEB. 

The Secretary : A. IMBERT. 

Transhition certified to be accurate: 

A. Uailly-Blanchard, ) ^ ^ ^ • - 
,, ,, ' • Co- Secretaries. 

JI. CUNYNGHAME, ) 

PROTOCOL XXVIII. 

]MEETlN(f OF FRIDAY, MAY 2(), 1893. 

The Tribunal assembled at 11.30 a. m., all the arbitrators beings 
present. 

Sir Charles Russell resumed his argument. 

At 1.30 the Tribunal took a recess. 

On reassembling, Sir Charles Kussell continued his argument. 

At 4 p. m. the Tribunal adjourned until Tuesday, May 30th, at 11.30 
a. m. 

Done at Paris, tin* 2(ith of May, 1S93, and signed: 

ThePrcHidnit: ALPH. DE COURCEL. 
The Agrntfor the I'nited Stutvs: JoHN W. F(»STER. 
The Agnitfor i,nat liritain: CHARLKS H. TUPPBE, 

Th, Snrttiiry: A. IMUERT. 

Translation certillt'd to be aciiirate: 

A. BAILLY-I>LAN('HAR1), / /, ^. , . 
II. CUNYNGUAME, ) 
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PEOTOGOL XXIX. 

MEETING OF TUESDAY, MAY 30, 1893. 

Tlie Tribunal assembled at 11.30 a. m., all the arbitrators being 
present. 
Sir Charles Russell resumed his argument. 
At 1.30 the Tribunal took a recess. 

On reassembling, Sir Charles Russell continued his argument. 
At 4 p. m. the Tribunal adjourned to the next day at 11.30 a. ni. 
Done at Paris, the 30th of May, 1893, and signed: 

The President : AlPH. DB CoURCEL. 
The Agent for the United Siati 8: JOHN W. FOSTER. 
The Agent far Great Britain: CHARLES II. TUPPER. 
The Secretary: A. ImBEUT. 

Translation certified to be accurate: 



A. Bau-ly-Blanchaud, ) Co-Secretaries. 

H. CUNYNGHAME, ) 



PKOTOCUL XXX. 

MEETING OF WEDNESDAY, MAY 31, 1893. 

Tlie Tribunal assembled at 11.30 a. m., all tlie arbitrators being 
present. 

Sir Charles Eussell, in continuation of his argument, presented to 
the Tribunal the following paper: 

Tlie Britisli Government having submitted to the arbitrators certain 
questions of fact as involved in the clain)S for damage set forth in tlie 
schedule to the Britisli case, pages 1 to GO, inclusive, ask for the fol- 
lowing findings thereon, namely: 

1. That the several searches and seizures, whether of ships or goods, 
and the several arrests of masters and crews, respectively, mentioned 
in the said schedule, were made by the authority of the United States 
Government. 

2. That they were made in non-territorial waters. 

3. That the several searches, seizures, condemnations, and confisca- 
tions, whether of ships or goods, and the several arrests, fines, and 
imprisonments, were for alleged breaches of municipal laws of the 
United States, which alleged breaches were wholly committed on the 
high seas outside the territorial waters of the United States. 

4. That the several orders mentioned in the said schedule, whereby 
ships were prevented from pursuing their voynges, were given on the 
high seas outside territorial waters, under the authority of the United 
States Government and in execution of the municipal laws of the 
United States; and 
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At 4 p. m. the Tribunal adjourned to the next day at 11.30 a. in. 
Done at Paris, tiie 24tli of May, 1893, and signed: 

The President : AlPH. DE COUBCEL. 

The Agent for the United States : JOHN W. FOSTBB. 

The Agent for Great Britain : ChABLES H. TuPPEB. 

The Secretary : A. ImBEBT. 

Translation certified to be accurate: 



A. Bailly- Blanch ARD, ) ,, o ^,«^,^.-^o 
„ ^, ' > Co- Secretaries, 

n. CUNYNanA]VIE, ) 



PKOTOCOL XXVII. 

MEETING OF THURSDAY, MAY 25, 1893. 

The Tribunal assembled at 11.3D a. in., all the arbitrators bein«r 
present. 
Sir Charles liussell resumed his argument. 
At 1.30 the Tribunal took a recess. 

On reassembling, Sir Charles Bussell continued his argument. 
At 4 p. m. the Tribunal adjourned to the next day at 11.30 a. nt. 
Done at Paris, the 25th of May, 1893, and signed: 

The President : ALPH. DE COURCBL. 

The Agent for the United Slates: JoHN W. FOSTEB. 

The Agent for Great Britain: ClIARLES H. TUPPEB. 

The Sivniary : A. IMBKET. 

TransUition certified to be accurate: 

A. Baillv-Blanchard, | ^ o 4 ' ^ 
,, ^, ' > Co- Secretaries. 

II. CUNYiSGIlAME, ) 

PKOTOCOL XX VIII. 

MEETlNCr OF FRIDAY, MAY 2(), 1893. 

The Tribunal assembled at 11.30 a. m., all the arbitrators beings 
present. 

Sir C/harles Russell resumed his argument. 

At 1.30 the Tribunal took a recess. 

On reassembling, Sir Charles Uussell <;ontinued his argument. 

At 1 p. m. the Tribunal adjourned until Tuesday, May 30th, at 11.30 
a. m. 

Done at Taris, the 2()th of May, 1S93, and signed: 

The Prrsidiut: ALPII. DE CoURCEL. 
The Aqrnt for the United Statvs: J(»1IN W. FoSTEB. 
The Agvnt for (,rnit Britain: (3HAKLKS II. TUPPBB, 

rh> S,,rttanj: A. iMUliKT. 

Translation certified to Im» accurate: 

A. Bailly-Blanchard, / /, ^. , . 

11. CUNYNGUAME, ) 
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PEOTOCOL XXIX. 

MEETING OF TUESDAY, MAY 30, 1893. 

The Tribunal assembled at 11.30 a. m., all the arbitrators being 
present. 
Sir Charles Eusaell resumed his argument. 
At 1.30 the Tribunal took a recess. 

On reassembling, Sir Charles Russell continued his argument. 
At 4 p. m. the Tribunal adjourned to the next day at 11.30 a. ni. 
Done at Paris, the 30th of May, 1893, and signed : 

The President: AlPH. DE CoURCEL. 
The Agent for the United SiaUs: JOHN W. FOSTER. 
The Agent for Great Britain: CHARLES H. TUPPER. 
The Secretary : A. iMBEUT. 

Translation certified to be accurate: 



A. BAiiXY-BLANCHAUD, ) cf^.^ecre^arie*. 

H. CUNYNGHAME, ) 



PEOTOCOL XXX. 

MEETING OF WEDNESDAY, MAY 31, 1893. 

The Tribunal assembled at 11.30 a. m., all the arbitrators being 
present. 

Sir Charles Eussell, in continuation of his argument, presented to 
the Tribunal the following paper: 

The British Government Ijaving submitted to the arbitrators certain 
questions of fact as involved in the claims for damage set forth in the 
schedule to the British case, pages 1 to GO, inclusive, ask for the Ibl- 
lowing findings thereon, namely: 

1. That the several searches and seizures, whether of ships or goods, 
and the several arrests of masters and crews, respectively, mentioned 
in the said schedule, were made by the authority of the United States 
Government. 

2. That they were made in non-territorial waters. 

3. That the several searches, seizures, condemnations, and confisca- 
tions, whether of ships or goods, and the several arrests, fines, and 
imprisonments, were for alleged breaches of municipal laws of the 
United States, which alleged breaches were wholly committed on the 
high seas outside the territorial waters of the United States. 

4. That the several orders mentioned in the said schedule, whereby 
ships were i^revented from pursuing their voyages, were given on the 
high seas outside territorial waters, under the authority of the United 
States Government and in execution of the municipal laws of the 
United States; and 

B s— VOL I 3 



32 PROTOCOLS. 

At 4 p. ni. the Tribunal adjourned to the next day at 11.30 a. in. 
Done at Paris, tlie 24tli of May, 1893, and signed: 

Th^ President : ALPH. DE COURCEL. 
The Agent for the Vniied States: JOIIN W. FOSTER. 
The Agent for Great Britain : CHARLES H. TUPPER. 
The Secretary: A. ImBERT. 

Translation certified to be accurate: 



A Bailly-Blanciiard, ) ^^.s,cntaries. 

II. CUNYNailAME, ) 



PKOTOCOL XXVII. 

MEETINO OF THURSDAY, MAY 25, 1893. 

The Tribunal assembled at 11.30 a. m., all the arbitrators bein<»: 
present. 
Sir Charles Kussell resumed his argument. 
At 1.30 the Tribunal took a recess. 

On reassembling, Sir Charles Russell continued his argument. 
At 4 p. m. the Trilninal adjourned to the next day at 11.30 a. m. 
Done at Paris, the 25th of May, 1893, and signed: 

The Prenident : AlPH. DE COURCEL. 

The Agent for the United Staien: JOHN W. FOSTER. 

The Agent for Greut Britain : CHARLES H. TUPPER. 

The Secretary : A. ImBKRT. 

Translation certified to be accurate: 



A. BAILLV-BI.ANCHARD, ) Co- Secretaries. 

11. CUNYISGUAME, ) 



11. CUNYISGUAME, 

PROTOCOL XXVIII. 

ISfEETING OF FRIDAY, MAY 20, 1893. 

The Tribunal assembled at 11.30 a. m., all the arbitrators being 
present. 

Sir Charles Russell resumed his argument. 

At 1.30 the Tribunal took a recess. 

On reassembling, Sir Charles Russell continued his argument. 

At 4 ]}. m. the Tribunal adjourned until Tuesday, May 30th, at 11.30 
a. m. 

Done at Paris, the 2Gth of May, 1893, and signed: 

The President: AlPH. DE COURCEL. 
The Agent for the United States : JOHN W. FOSTER. 
The Agent for (.rcut Britain : CHARLES H, TUPPBR, 

The Srrrttary: A. ImBERT. 

Translati(m certified to be accurate: 



A. Bailly-Blanchard, ) ri <f 4 ' 

U. CUNYNGHAME, ) 
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PROTOCOL XXIX. 

MEETING OF TUESDAY, MAY 30, 1893. 

Tho Tribunal assembled at 11.30 a. in., all the arbitrators being 
present. 
Sir Gbarles Ensaell resumed his argument. 
At 1.30 the Tribunal took a recess. 

On reassembling. Sir Charles Russell continued his argument. 
At 4 p. m. tlie Tribunal adjourned to the next day at 11.30 a. m. 
Done at Paris, the 30th of May, 1893, an<l signed : 

The President : AlPH. DE CoURCEL. 
The Jgent for the United StaU 8: JOHN W. FOSTER. 
The Agent for Great Britain: CHARLES H. TUPPER. 
The Secretary: A. iMBEUT. 

Translation certified to be accurate: 



A. Bailly-Blanchard, ) ^ o * - 
^ ^ ' > Co- Secretaries. 

H. CUNYNGHAME, ) 



PEOTOCJL XXX. 

MEETING OF WEDNESDAY, MAY 31, 1893. 

The Tribunal assembled at 11.30 a. m., all the arbitrators being 
l^resent. 

Sir Charles Russell, in continuation of his argument, presented to 
the Tribunal the following paper: 

The British Government having submitted to the arbitrators certain 
questions of fact as involved in the clainis for damage set forth in the 
schedule to the British case, pages 1 to GO, inclusive, ask for the fol- 
lowing findings thereon, namely: 

1. That the several searches and seizures, whether of ships or goods, 
and the several arrests of masters and crews, respectively, mentioned 
in the said schedule, were made by the authority of the United States 
Government. 

2. That they were made in non-territorial waters. 

3. That the several searches, seizures, condemnations, and confisca- 
tions, whether of ships or goods, and the several arrests, fines, and 
imprisonments, were for alleged breaches of municipal laws of tho 
United States, which alleged breaches were wholly committed on the 
high seas outside the territorial waters of the United States. 

4. That the several orders mentioned in the said schedule, whereby 
ships were prevented from i^ursuing their voyages, were given on the 
high seas outside territorial waters, under the authority of the United 
States Government and in execution of the municipal laws of the 
United States; and 
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5. That tlie said several searclies, seizures, eondemnations, confisca- 
tions, fines, imprisonments, and orders were not made, imposed, or 
given under any claim or assertion of right or jurisdiction, except such 
as is submitted to the decision of the arbitrators by the questions in 
Article VI of the Treaty of Arbitration. 

Sir Charles Russell further announced that Great Britain would not 
ask the Tribunal for any finding for damages upon and under article 5 
of the convention or modus vivendi of April 18, 1892. 

The Honorable Edward J. Phelps announced that the United States 
would not, on its behalf, ask the Tribunal for any finding for damages 
upon and under article 5 of the convention or modus vivendi of April 
18, 1892. 

Sir Charles Russell then concluded his argument. 

Sir Richard Webster then commenced his argument on behalf of 
Great Britain. 

At 1.30 the Tribunal took a recess. 

On reassembling. Sir Richard Webster continued his argument. 

At 4 p. m. the Tribunal adjourned to the next day at 11.30 a. m. 

Done at Paris, the 31st of May, 1893, and signed: 

The President : AlPH. DE CoURCBL. 

The Aycnlfor the United Slater : JOHN W. FOSTEE. 

The Agent for Great Britain: CHARLES H. TUPPBB. 

The Secretary : A. JjVlliERT, 

Translation certified to be accurate: 

A Bailly-Blanciiabd, ) Co- Secretaries. 

II. CUNYNGHAMK, ) 



PROTOCOL XXXI. 

MEETING OF THURSDAY, JUNE 1, 1893. 

The Tribunal assembled at 11.30 a. ni., all the arbitrators being 
X)resent. 

Sir Richard Webster resumed his argument. 

At 1.30 the Tribunal took a recess. 

On reassembling. Sir Richard Webster continued his argument. 

At 4 p. m. the Tribunal adjourned to the next day at 11.30 a. m. 

Done at Paris, the 1st of June, 1893, and signed: 

TheJ'resident: AlPH. DE COUROBL. 

The Agent for the United States: JOHN W. FOSTER. 

The Agent for (irval Ilriiain: CHARLES H. TUPPEB. 

The Secretary : A. ImRERT, 

Translation certified to be accurate: 

A. RAILLY-DlAN(JHAUI), ) ^, ., , . 

II. Cunyngha:me, ) 
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PROTOCOL XXXIL 

MEETING OF FBIDXY, Jr>*E 2, 1893u 

TLe Tribunal as^mbkd at 11.30. all the arliJtratorg being pre^ieiiL 
Sir Kk-hard Web-ter resumed lii« ZTgnmeuU 
At tM^ tlj€*Tril)uu;il took a recess. 

Ou reA&seaiil^iiJ^, Sir ilkrhaixl Wel^st^er ooxitiijQed liiis ar^Tn^iit. 
At 4 i< ■§. tl^ Tribnnal 'Adyimnii^ autil Tne&daj, Jmie 4kh^ at IL39 
a. ni. 

I>c«je at PaiiK, tli<:' 2ud of Juuti, 18513, a.ijd signed: 

Th4 Pnmdvki: Al-PEL BE CorKOEL. 

Tl** J^emifuriW rvtitfi SUtAee: JOH5f W. FOHJTEB- 
ThfAp<:n1fiii<Jrf'alBriiaik: CHAKLES EL TUFFEB- 
J/«<' Seanrtarp : A- IMBEIH. 

rraaaslatio® <iejtrfred tc# 1h5 a<x'.Tirat«e: 



PKOT(KXIL XXXIIL 

ICEE'J J^G OF TUEhl^AY, JTXE 6, ISSOL 

T]*e Tii!Lwaitsi3 a*>>4«ml>]ed at IIJ^* a- in- aJl tht aabitratKjirs 
{♦itesedJt. 

H^ EL IL CyH'siiB- tl)^ aj*l)it'riit(#r desi^tia.t^^ by Siired«eai ai&ni y<*rwaj, 
r«bd ta*e Sc'idloT^iLm^- tsta-tf^uK^ul : 

l^bte A.j»jH5iii{Lix Tt»3iin»f il %k* tbe Utiilrficl StiiLef. v.m^ ^J^^* tibt* tiext -«f iIh* Ihv uud 
rt^^^riLlailiHiirti irtiliLtbtg 1i*» libf juroLticiiicu i>f wliaJtj^^ <iij tb*- (uiukI <>i' FiniLiittiJ'k'eii. 3i 'imft 
iLv iulMUliitfii lalrtu^ im 1it» tfx:}»iaiii l.t» iii\ (tt»llt:ui;n«'+< l-be^f law*, uaid iH*;i*irlali»«ii* iu 
♦iii).»}JyiiigK wtuiit* iid<»riiiM,iii<iii ii.lu>in i.lit jia.tia'jd (i<>D(lii.i<ni*> vf X<o'w«t a.i>cl i^vt»<km 
iniiioL iuw"* iHJ(te«HiiiLlftid tjhf eKLibWitikiutaji <id*ij»t<ciaJ rult*^ tuiiKHsniJii^ lJb<- 1i«rTi1t«o'ui3 
-wunitiFK, uufl TU) iituittt^ at iJkf «u.iiMb T.iiuf luv <»}»iuiciii u«> !•(> wiif^ibtu tib<Hitt riLlt» luid libeir 
«Dlt»j«til-aiMBtit»«r niMTT W (KOMiidtatici a* Luxiuir m:} V»t:ii,i'iii«; ii]miii i.bt* jrjttHHtul cmm'.. Aii, 
i*«>»H'4''txt, ioi libfr lu.lit*l ♦iitniLii4:*. rtdtutmot* bu*. j't'-j»f.u.i.ttiUj btteij juadf "U) tube ^^orvt^^iuai 
"LtigrKrtlurfrMm oimtitjriitit*: xUk miLinr^TT', I ikiiik h iui«:*lit \tt of «(iiuf vm^ *i.t libf }ir«**«iLt 

Tbf ^mLlkurrt.v «rftiie !^iO-v«jL:*Lu.L luw (.ju«*Stid i»v tube oonuMil Itir tibi; Uuatitjd StUiltOfi 
coitHiiSls ill ais jja'ta-kdiuji: loi u (•.lc>**f iH'.utictu i(»i T.bf wb.iuLlu^. A*, lit) il* *itti)»iLlii.tiKnift 
&«\i«iiirr xmnflT uaki 'Uirrhitiria] wauirK. f^unb *;i.i}>iLlu.iii(iii^ iLTt^ ^.iiljJt u>}»|^ii(:u'tii*Uit> IiO ,a 
s^HimiiDciMie ifrflSit* ^tiiitn'uJ 3n*LU('i}>it.4- litid dowu in ub< >«"(»j'v ♦•iriaii 3t';r»*^l«'tiiini OiOK 
tttniL'r.iigcr ^ibe ^itlfe wud l.bf vvu.l.<^r^ t^u+^biujc ^bf (JOttta-ti. A jirluiii'Jt' (»ii l>bf Uia}> m*ill 
lif mtfiicutJiEt l>i>*ibirw i;b<' jp-v.u^. uuiubfn t>f »:c»ili*" *>i i»wd*i luud tbt-a iiii]K»iJi.iiiiKif i«r 1ibt> 
i'iiiiai».itJBUl.+' «f' !5s»o*wyv. Sdun- td "Ubttm* t»<»id*- buxf u (iou«i(»orM.\'lf cW \ *tit»jimturl, 
«t2rit»(ikin^ llbtmnmhttHi iuj iui.o l.bf t«(»ui)rirv and litiiii«r m iilKur iiidutib x*a*y 'w-idf.. 
3iif\ ortIb«[i«»Hi, libtrr liuT'f bt«iu l3'<iui time uuiiKmioriibJ (u«ii*i)dtir«id m> iiuitii vuiT^tsrti, loid 
lib. »« 7iX!Bik(3i{|Ae itift*):iin¥rii\> btHYU jiiaiiJtu.iuti(L <'vt>ii u^ tirrutiii«i Itirtuiru Mub.Ku^tK. 

<|if tfflMBTgattBMaffifly Ikukd lK*mi ^tTtnUftid fi'uiD ii«b.m^ iii uih^ uT llbt- lur^oKi ikui'ib vC 
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Norway, in the northern part of the country. The fisbiug carried on in that neigh- 
borhood during the fir^t four months of every year is of extraordinary importance 
to the conntry, some 30,000 people gatherift;:? there from south and uorth, in order 
toearu their living. A Government m3;)ectiou controls the Hshing going on in the 
waters of the fiord, sheltered by a ran^e of isla-.i Is a.:?ainst the violence of the sea. 
The appearance in thes3 waters of a foreign vessel pretending to take its share of tho 
fishing was an unheard of occurrence, and in tlie ensuing diplomatic corr(>sp(>ndence 
the exclusive right of Norwegim subjects to this intlustry was energ(jtijally insisted 
upon as founded in immemorial itractice. 

Besides, Norway and Sweden have never recognized the tlirce miles limit as the con- 
fines of their territorial waters. They have neither concluded nor aceetled to any 
treaty consecrating that rule. By their municipal laws the limit has generally been 
fixed at 1 geographical mile, or one-fifteenth part of a degree of latitude, or 4 marine 
miles, no narrower limit havinjf ever been adopted. In fact, in regard to this 
question of the fishing rights, so important to both of tho United Kingdoms, tho 
said limits have in many instances been found to be even too narrow. As to this 
question and others therewith connectetl, I bpg to refer to the comninnications pre- 
sented by the Norwegian and Swedish members in the sittings of the luatliai <lc Droit 
International in 1891 and 1892. I wish also to refer, concerning the subject which I 
have now viory briefly treated, to the proceedings of the conference of Hague, in 
1882 {Martens. Noiiveaii Becaeil gcit ral, H scriCy Volume IX), containing tho reasons 
why Sweden and Norway have not adhered to the treaty of Hague. 

The president requested that counsel on both sides would bear in 
mind the observations of II. E. M. Gram, in case they found it neces- 
sary to cite the example of the waters of Norway, but thought it his 
duty to remind them that the question of the definition of territorial 
waters was not submitted to the arbitrators, and that it was not tlm 
intention of the Tribunal to express any opinion with respect to that 
definition. 

Sir Richard Webster then resumed his argument. 

At 1.30 the Tribunal took a recess. 

On reassembling. Sir Richard Webster continued his argument. 

At 4 p. ra. the Tribunal adjourned to the next day at 11.30 a. m. 

Done at Paris, the Gth of June, 1803, and signed: 

The Vrvmleni: ALPH. DE COURCEL. 
The Agent for the United Stales: JoiIN W. FOSTER. 
The Agent for Great Britain : ClIAULES H. TUPPEB. 
The Secretary : A. ImBERT. 

Translation certified to be accurate: 

A. B'aillyBlanciiari), ) /t ^ * - 

H. CUNYNGIIAME, ) 



PROTOCOL XX XIV. 

MEETING OF WEDNESDAY, .TUNE 7, 1803. 

The Tribunal assembled at 11.30 a. m., all the arbitrators bein^ 
present. 
Sir Richard Webster resumed and concluded his argument. 
Mr. Christopher Robinson then began his argument. 
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At 1.30 tbe Tribunal took a recess. 

Oil reasseinbliug, Mr. RobinsoD coiitiinied bis argument. 

At 4 p. ni. tbe Tribunal adjourned to tbe next day at 11 o'clock. 

Done at Paris, tbe 7tb of June, 1893, aud sigued : 

The President: ALPH. DB CoUECEL. 
The Agent for the United States: JOHN W. FOSTER. 
The Agent for Great Britain : GhARLES H. TirpPER. 
The Secretary: A. ImbERT, 

Translation certified to be accurate: 



A. BAILLY-BLANCHARD, ) Co- Secretaries. 

H. OUNYNGHAME, ) 



PROTOCOL XXXV. 

MEETING OF THURSDAY, JUNE 8, 1893. 

Tbe Tribunal assembled in tbe council cbamber at 11 o'clock, all tbe 
arbitrators being present. 
Tbe i)ublic sitting commenced at 12 noon. 
Mr. Cbristopber Robinson continued and finished bis address. 
Tbe United States agent tben read tbe following statement: 

The Govemmout of the Uuited States, in the event that the determination of the 
High Ti'ibuual of certain questions described in the seventh article of the treaty as 
*'tlie foregoing questions as to the exclusive jurisdiction of the United States" 
should, as mentioned in said seventh article, *4cave the subject in such a condition 
that the concurrence of Great Britain is necessary to the establishment of regula- 
tionsfor the proper protection and preservation of the fur seal in, or habitually resort- 
ing to, Bering Sea," submits that the following regulations are necessary and that 
the same should extend over tlie waters hereinafter in that behalf mentioned: 

First. No citizen or subject of the United States or Great Britain shall in any man- 
ner kill, capture, or pursue anywhere upon the seas, within the limits aud boundaries 
next hereinafter prrscribed for the operation of this regulation, any of the animals 
commonly called fur seals. 

Second. The foregoing regulation shall apply to and extend over all those waters, 
outside the jurisdictional limits of the above-mentioned nations of the North Pacific 
Ocean or Bering Sea which are north of the thirty-lifth parallel of north latitude and 
east of the one hundred and eightieth meridian of longitude west from Greenwich: 
Providedj however, That it shall not apply to such pursuit and capture of said seals 
as may be carried on by Indi.ins dwelling on the coasts of the territory either of 
Great Britain or the United States for their own personal use with spears in open 
canoes or boats not transported by, or used in connection with, other vessels, and 
propelled wholly by paddles, and manned by not more than two men each, in the way 
anciently practiced by such Indians. 

Third. Any ship, vessel, boat, or other craft (other than the canoes or boats mentioned 
and described in the last foregoing paragra^ih) belonging to the citizens or subjects 
of either of the nations aforesaid which may be found actually engaged in the kill- 
ing, pursuit, or capture of said seals, or prosecuting a voyage for that purpose within 
the waters above bounded and described, may, with her tackle, apparel, furniture, 
provisions, and any seal skins on board, be captured and made prize of by any public 
armed vessel of either of the nations aforesaid ; aud, in case of any such capture, 
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At 1.30 the Tribunal took a recess. 

On reassembling, Sir Charles Russell began his argument on behalf 
of the Government of Great Britain on the question of regulations as 
contemi)lated by Article VII of the Treaty of Arbitration. 

At 4 p. m. the Tribunal adjourned to the next day at 11.30 a. m. 

Done at Paris, the 8th of June, 1803, and signed: 

The President : AlPH. DE OoURCEL. 
The Agent for the United States : JOHN W. FOSTEE. 
The Agent for Great Britain: ChAELES H. TUPPBE. 
The Secretary: A. IMBEET, 

Translation certified to be axxuirate: 

A. BAiLLY-BLANCHARD, ^ Co- Secretaries. 

II. CUNYNGHAME, ) 



PROTOCOL XXXVI. 

MEETING OF FRIDAY, JUNE 0, 1803. 

The Tribunal assembled at 11.30 a. m., all the arbitrators being 
present. 

Sir Charles Russell resumed his argument of the i^revious day. 

At 1.30 the Tribunal took a recess. 

On reassembling, Sir Charles Russell continued his argument. 

At 4 p. m. the Tribunal adjourned until Tuesday, June 13th, at 11.30 
a. m. 

Done at Paris, the 0th of June, 1803, and signed: 

The President : AlPH. DE COURCEL. 
The Agent for the rniled States: JOHN W. FOSTER. 
The Agent for C, Kilt Ihilain : CHARLES H. TUPPER, 

The Secretary: A. ImBERT, 

Translation certirted to be accurate: 



A. Railly-Blanchard, ) x> c» ^ • 
,, ,, ' > Co tSeeretancs. 

U. CUNYNGIIAME, ) 



PROTOCOL XXX VII. 

MEETING OF TUESDAY, JUNE 13, 1803. 

The Tribunal assembled at 11.30 a. m., all the arbitrators being 
present. 

Sir Charles Russell resumed and concluded his argument. 

At 1.30 the Tribunal took a rct'css. 

On reassembling, Sir Richard Webster began his argument on behalf 
of Great Britain on the question of regulations. 
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At 4 p. m. the Tribunal adjourned to tlie next day at 11.30 a. ui. 
Done at Paris, the 13th of June, 1893, and signed: 

The President: ALPH. DE COUKCEL. 
The Agent for iheVniied States: JOHN W. FOSTER. 
The Jgeut for Great Bntahi : ClIAULES H. TUPPER. 
The Secretary : A. ImBERT, 

Translation certified to be accurate: 



A. Bailly-Blanchakd, ) Co-Secretarie,. 

H. CUNYNGUAME, ) 



PROTOCOL XXXVIII. 

MEETING OF WEDNESDAY, JUNE 14, 1893. 

The Tribunal assembled at 11.30 a. m., all the arbitrators being 
present. 
Sir Richard Webster resumed his argument. 
At 1.30 the Tribunal took a recess. 

On reassembling. Sir Richard Webster continued his argument. 
At 4 p. m. the Tribunal adjourned to the next day at 11.30 a. m. 
Done at Paris, the 14th of June, 1893, and signed: 

The President : AlPH. DE CoUKCEL. 

The J gent for the United States : JOHN W. FOSTKU. 

The Agent for Great Britain: ChAULES H. TUPPER. 

The Secretary : A. ImBERT. 

Translation certified to be accurate: 



A. Bailly Blanchard, ) .^ r. ^ • « 
„ ,, ' > Co- Secretaries. 

H. Ounynghame, ) 



PROTOCOL XXXIX. 

MEETING OF THURSDAY, JUNE 15, 1893. 

The Tribunal assembled at 11.30 a. m., all the arbitrators being 
present. 
Sir Richard Webster resumed his arguuieut. 
At 1.30 the Tribunal took a recess. 

On reassembling, Sir Richard Webster continued his argument. 
At 4 p. m. the Tribunal adjourned to the next day at 11 a. m. 
Done at Paris, the 15th of June, 1893, and signed: 

The President: AlPH. DE COUROEL. 

The Agent for the United States: JOIIN W. FOSTER. 

The Agent for Great Britain : CHARLES H. TUPPER. 

The Secretary : A. ImBERT. 

Translation certified to be accurate: 



A. Bailly-Blanchard, / ^ . , . . 
_ ^ M Co becretariea. 

H. Ounynghame, ) 
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PHOTOCOL XL. 

MKETTNG OF FRIDAY, JUNE 16, 1893. 

Tlio Tribunal assembled at 11 o'clock, all the arbitrators being present. 

Sir Richard Webster resumed his argument. 

At 1.30 the Tribunal took a recess. 

On reassembling. Sir Richard Webster continued his argument. 

The president, in adjourning, announced that during the temporary 
absence of Mr. Cunynghame, the Tribunal authorized Mr. Henry Han- 
nen, barrister at law, to i)erform his duties. 

At 3.30 p. m. the Tribunal adjourned until Tuesday, June 20th, at 
11.30 a. m. 

Done at Paris, the 16th of June, 1893, and signed: 

The President : ALPH. DE CoURCEL. 
The Affent for the Uvited Stall's: JOHN W. FOSTER. 
The Agent far Great Britain : CHARLES H. TUPPEE. 
T lie Secretary : A. ImHEET. 

Translation certified to be accurate: 



A. BAiLLY-BLANCHABD, ) Co- Secretaries. 
n. Cunynghame, ) 
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meeting of TUESDAY, JUNE 20, 1803. 

The Tribunal assembled at 11.30 a. uk, fill the arbitrators being 
present. 

Sir Richard Webster continued his argument. 

The agent of Her Britannic Majesty laid before the Tribunal a scheme 
of regulations worded as follows: 

REGULATIONS. 

1. All vcsselHeiigaj^iiig in pelugic Healing bIiuII bo required to obtain licenses at one 
or other of the following ports: 

Victoria, iu tiie Province of British Columbia. 

Vanctniver, in the Province of HritiKh Columbia. 

Port Towuseud, in Washingt<m Territory, in the Ignited States. 

San Francisco, in the State of California, in the United States. 

2. Such licenses shall only be granted to sailing vessels. 

3. A zone of 20 miles around the Pribilof Islands shall be established, within which 
no seal hunting shall be permitted at nny time. 

4. A close season, from the 15tli of S<'ptembor to the 1st of .July, shall be established, 
during which no pohigic sealing shall be i)ermittcd in IJering Sea. 

5. No rifles or nets shall be used in pelagic sealing. 

6. All sealing vessels shall be required to carry a distinguishing fljig. 

7. The masters in charge of sealing vessels shall keep accurate logs as to the 
times and places of sealing, the number and sex of the seals captured, aud shall 
enter an abstract thereof in their official logs. 

8. Licenses shall be subject to forfeiture for breach of above rcgulationB. 
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At 1.3i> tlie Tribunal took a recess. 

On reasf^eiiibling. Sir Kichard Webster resumed and ooiiclnded bis 
argument. 

The a^rent of Her Britannic Majesty then presented to the Tribunal 
tlie following paper, which, by agreement with the agent of tJie United 
States, was submitted as a substitute for the }>a|)ers heretofore pre* 
sented as to findings of facts: 

FINDINGS OF FACT PROPOSED BY THE AGENT OF GREAT BRITAIN AND AGREED TO 
AS PROVED BY THE AGENT FOR THE UNITED STATES, AND SUBMITTED TO TIIK 
TRIBUNAL OF ARBITRATION FOR ITS CONSIDERATION. 

1. That the several searches and seizures, whether of ships or goodn, and the 
fieveral arrests of masters and crews, respectively mentioned in the schedule to the 
British case, pages 1 to 60, inclusive, were made by the authority of the United 
States Govern nient. The questions as to the value of the said vessels or their con- 
tents, or either of them, and the que^tiouiisto whether the vessels niontionetl in the 
schedule to the British case, or any of tliem, were wholly or in part the actual 
property of citizens of the United States, have been withdrawn fVoni and have not 
been cousidered by the Tribunal, it being understood that it is open to the Unitcni 
States to raise these questions, or any of them, if they think lit, in any future nego- 
tiations as to the liability of the United States Government to pay the amounts 
mentioned in the schedule to the British cuse. 

2. That the seizures aforesaid, with the exception of the Patkfindery seized at Neah 
Bay, were made in Bering Sea at the distances from shore mentioned in the schedule 
annexed hereto, marked "C." 

3. That the said several searches and seizures of vessels were made by public armed 
vessels of the United States, the commanders of which had, at the several times 
when they were made, from the Executive Dejmrtnient <»f the Government of the 
United States, instructions, a copj^ of one of which is annexed hereto, marked ** A," 
and that the others were, in all substantial respects, the same : that in all the instances 
in which proceedings were had in the district courts of the United States resulting 
in condemnation, such proceedings were begun by the tiling of libels, a copy of one of 
which is annexed hereto, marked **B," and that the libels in the other proceedings 
were in all substantial respects the same: that the alleged acts or offenses for which 
said several searches and seizures were made wore in each case done or committed in 
Bering Sea at the distances from shore aforesaid : and that in each case in which 
sentence of condemnation was passed, except in those cases when the vessels were 
released after condemnation, the seizure was adopted by the Government of the 
United States: and in those cases in which the vessels were released the seizure was 
made by the authority of the United States. That the sai<l lines t(nd imprisonments 
were for alleged breaches of the municipal laws of the Ujiited States, which alleged 
breivches were wholly committed in Bering Sea at the distances from the shore 
aforesaid. 

4. -That the several orders mentioned in the schedule annexed hereto and nnirked 
'* C," warning vessels to leave or not to enter Bering Sea, were made by public 
armed vessels of the United States, the commanders of which had, at the several 
times when they were given, like instructions as nienti<med in finding 3, above pro- 
posed, and that the vessels so warned were engaged in sealing or prosecuting voy- 
ages for that puri)ose, and that such action was adopted by the Government of the 
United States. 

5. That the district conrts of the United States in which any proceedings wer® 
had or taken for the purpose of condemning any vessel seized as mentioned in the 
schedule to the case of Great Britain, pages 1 to GO, inclusive, had all the jurisdiction 
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and powoTs of courts of admiralty, iiioludiug tho prize jarjmlictioa, but that in each 
cn^e llie seuteuce proQouuced by the court was baaed upon tlie grouuds eut furtb in 
the libol. 

Annexks a and B. 

(For tbe text of these aunoies see Protocol XXXV, Anaexea A and B to the fiud- 
ings of fuct subuiittod by tbo agcut of tbe United States.) 

Annbx C. 

Tbe following tiible shows the nnnies of the British senling vessels seized or 
wiinied by United States revenue cruisers, 188C-90, and the apprnxiuiate distance 
from land when seized. The distances assigned in th« cases of tlie Carolena, Thoru- 
ion, and Onicard are on tlie outboiity of United States Naval Commander Abbey 
(see Fiftittb Coiigrt'ss, Rocoud session, Seuato Kxeciitive Document, No, 108, pp.20, 
30,40). The distances assigned in tbe coses of tbe Juno Beet, W. P. Saj/ward, Dul- 
)>Vh, and Grace are on tho authority of Captain Sbejiard, U, S. R. M. (Blue Book, 
United States, No, 2, 1890, pp. 80-82. See Apiicndix, Vol. HI.) 
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Mr. Cliristoj)lier liobiiiKoii then begiiii liin argument on the question 
of rcgnlatioiis. 

At 4 p. in. tlie Tribunal ailjoiinied to the next day at 11.30 a. in. 
Uoueat Paris, tlie 20th of June, ISU;), and si};iicd: 

The I'residcHt: ALI'II. DE OoURCEL. 
Tht Ageiiiforibt VHittdSlalet: JoUN \V. FOSTER. . 
The AgtKt for Great Britain: OUABLES H. TUPPEtt. 
The Secretary t A. ImBEBT. 
Xrauslattou certified to be aisenratc: 

Co-Secn-targ: A. BAILLV-BLANCnABD. 
Aotiitg Co-Secretary ; HENRY A. UaNNEN. 
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PROTOCOL XLII. 

MEETING OF WEDNESDAY, JUNE 21, 1893. 

The Tribunal assembled at 11.30 a. m., all the arbitrators being 
present. 

Sir Richard Webster produced and proposed to read to the Tribunal 
certain documents recently presented to the Parliament of Great Brit- 
ain containing correspondence between Great Britain and Russia on 
the subject of the seizure of British vessels by Russian cruisers in the 
Bering Sea. 

Mr. Carter objected to these documents being regarded as before the 
Tribunal. 

The president, Jifter conBultation with his colleagues, announced that 
the Tribunal would permit the documents to be read, but reserved tx) 
itself for further consideration the question of their admissibility as 
evidence. 

Sir Richard Webster then read an extract from the documents in 
question. 

Mr. Christopher RoKinson then resumed his argument. 

At 1.30 the Tribunal took a recess. 

On reassembling, Mr. Robinson continued and concluded his argu- 
ment. 

At 3.50 p. m. the Tribunal adjourned to the next day at 11.30 a. ra. 

Done at Paris, the 21st of June, 1803, and signed : 

The President: AlPII. DE COURCEU 

The Agent for the United States: JOHN W. FOSTER. 

The Agent for Great Britain: ClIAULES H. TUPPER. 

The Secretary: A. ImBERT. 

Translation certified to be accurate: 

Co-Secretary: A. BAILLY-BlANCHARD. 
. Acting Co-Secretary : HeNRY A. HANNEN. 



PROTOCOL XLIII. 

MEETING OF TUUUSDAY, JUNE 22, 1803. 

The Tribunal assembled at 11.30 a. m., all the arbitrators being 
present. 

The Honorable Edward J. Phelps began his argument on behalf of 
the United States. 

At l.'JO the Tribunal took a recess. 

On reassembling, the Honorable Edward J. Phelps continued his 
argument. 
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At 4 p. m. the Tribunal adjourned to the next day at 11.30 a. m. 
Done at Paris, the 22nd of June, 1893, and signed : 

The President: ALPD. DE COURCEL. 
TJie Agent for the Unihd Stales: JOHN W. FOSTER. 
The Agent for Great Britain : CHARLES H. TUPPER. 

The Secretary : A. ImUEUT. 

Translation certified to be accurate: 

Co-Svaetary : A. BAILLY-BLANCHARD. 
Acting Co-Secretary: UeNRY A. llANNEN. 



PROTOCOL XLIV. 

MEETING OF FRIDAY, JUNE 23, 189 

The Tribunal assembled at 11.30 a. m., all the arbitrators being 
present. 

The Honorable Edward J. Phelps resumed his argument. 

At 1.30 the Tribunal took a recess. 

On reassembling, the Honorable Edward J. Phelps continued his 
argument. 

At 4 p. m. the Tribunal adjourned until Tuesday, June 27th, at 11.30 
a. m. 

Done at Paris, the 23rd of June, 1893, and signed: 

The President : ALPH. DE COURCEL. 

' The Agent for the Pniied Slates: JOHN W. FOSTER. 

The Agent for Great llrUain: ClIARLES H. TUPPER. 

The Secretary: A. ImBEKT. 

Translation certified to be accurate: 

Co-Secretary: A. BATLLY-BLANCnARD. 
Acting Co-Secretary : HeNRY A. HaNNEN. 



PROTOCOL XLV. 

MEETING OF TUJCSDAY, JUNE 27, 1893. 

The Tribunal assembled at 11.30 a. m., all tlie arbitrators being 
present. 

The Honorable Edward J. Phelps resumed his argument. 

At 1.30 the Tribunal took a recess. 

On reassembling, the Honorable Edward J, Phelps continaed his 
argument. 
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At 4 p. m. tlie Triburml adjourued to the next day at 11.30 a. id. 
Done at Paris, the 27th of Juue, 1893, and signed: 

The President: AlPH. DB OOUEOEL. 
The Agent for the United States : JOHN W. FOSTEE. 
The Agent for Great Britain: CHARLES H. TUPPER. 
The Secretarjf : A. ImBERT. 

Translatiou certified to be accurate: 

Co-Secretary: A. BAlLLY-BLANCnARD. 
Acting Co-Secretary: HeNRY A. HANNEN. 



PROTOCOL XLVI. 

MEETING OF WEDNESDAY, JUNE 28, 1893. 

The Tribunal assembled at 11.30 a. m., all the arbitrators being 
present. 

Mr. H. Cunynghame resumed his duties of Co Secretary, which had 
been fulfilled temporarily by Mr. Henry Hannen. 

The Honorable Edward J. Phelps continued his argument. 

At 1.30 the Tribunal took a recess. 

On reassembling, the Honorable Edward J. Phelps continued his 
argument. 

At 4 p. m. the Tribunal adjourned to the next day at 11.30 a. ni. 

Done at Paris, the 28th of June, 1893, and signed: 

The Prenident : ALPH. DE CoURCEL. 

The Agent for the United States : JOHN W. FOSTER. 

The Agent for Great Britain: CHARLES H. TUPPEE. 

The Secretary : A. ImBERT, 

Translation certified to be accurate: 



A. Bailly-Blanohard, ) Co-Secretaries. 

H. CUNYNGUAME. > 



PROTOCOL XL VII. 

MEETING OF THURSDAY, JUNE 29, 1893. 

The Tribunal assembled at 11.30 a. m., all the arbitrators being 
present. 

The Honorable Edward J.Phelps resumed his argument. 
' At 1.30 the Tribunal took a recess. 

Oii reassembling, the Honorable Edward J. Phelps continued his 
argument. 
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At 4 p. rn. the Tribunal adjourned until Monday, July 3rd, at 11.30 
a. m. 
Done at Paris, the 29tli of June, 1893, and signed : 

The President : AlPH. DE COUBCEL. 
T?ie J gent for the United States: JOHN W. FOSTB^. 

The Agent for Great Britain : GhARLES H. TUPPER. ' 

The Secretary: A. ImBERT. 

Translation certified to be accurate: 



A. Bailly-Blanchakd, ) Go-Secretariei. 

H. CUNYNGHAME. ) 



PROTOCOL XLVni. 

MEETING OF MONDAY, JULY 3, 1893. 

The Tribunal assembled at 11.30 a. m., all the arbitrators being 
present. 

The Honorable Edward J. Phelps resumed his argument. 

At 1.30 the Tribunal took a recess. 

On retissembling, the Honorable Edward J. Phelps continued his 
argument. 

At 4 p. m. the Tribunal adjourned to the next day at 11.30 a. m. 

Done at Paris, the 3nl of July, 1893, and signed: 

The President: ALPH. DE COUROEL. 
The Agent for the United States: JOHN W. FOSTER. 
The Agent for Great Britain: CHARLES H. TUPPER. 
The Secretary : A. ImBERT. 

Translation certified to be accurate: 



A. BAiLLY-liLANOiiAUD, ) Co- Secretaries. 
n. Cunyngiiame, ) 



PROTOCOL XLIX. 

MEETING OF TUESDAY, JULY 4, 1893. 

The Tribunal assembled at 11.30 a. m., all the arbitrators being 
present. 

The Honorable Edward J. Phelps resumed his argument. 

At 1.30 the Tribunal took a recess. 

On reassembling, the Honorable Edward J. Phelps continued his 
argument. 



PROTOCOLS. 49 

At 4 p. m. the Tribunal adjourned to the next day at 11.30 a. m. 
Done at Paris, the 4tli of July, 1893, and signed: 

The President : ALPH. DB COURCEL. 
The Agent fw the United Stales: JOHN W. FOSTER. 
The Agent far Great Britain: CHARLES H. TUPPEU. 

The Secretary : A. ImBERT, 

Translation certified to be accurate: 



A. Baillv-Blanchaud, ) co-Secetaries. 

H. CUNYNGHAMB, ) 



PROTOCOL L. 

MEETING OF WEDNESDAY, JULY 5, 1893. 

The Tribunal assembled at 11.30 a. m., all the arbitrators being 
present. 

The Honorable Edward J. Phelps resumed his argument. 

At 1.30 the Tribunal took a recess. 

On reassembling, the Honorable Edward J. Plielps continued his 
argument. 

At 4 p. m. the Tribunal adjourned to the next day at 11.30 a. m. 

Done at Paris, the 5th of July, 1893, and signed : 

The President : ALPH. DE CoURCEL. 
The Agent for the United Slates : JOHN W. FOSTER. 
The Agent for Great Britain: CHARLES H. TUPPER. 

The Secretary : A. ImBERT. 

Translation certified to be accurate: 



A. Bailly-Blanchard, ) CoSecretaries. 
H. Cukynghame, ) 



PROTOCOL LI. 

MEETING OF THURSDAY, JULY 6, 1893. 

The Tribunal assembled at 11.30 a. m., all the arbitrators being 
present. 

The Honorable Edward J. Phelps resumed his argument. 

At 1.30 the Tribunal Irak a recess. 

On reassembling, the Honorable Edward J. Phelps continued his 
argument. 

At 4 p. m. the Tribunal adjourned to the next day at 11.30 a. m. 

Done at Paris, the 0th of July, 1893, and signed : 

The President: AlPH. DE COURCEL. 

The Agent for the United States : JOHN W. FOSTER. 

The Agnit for Great Britain: CHARLES H. TUPPEB. 

The Secietary: A. ImBEET. 

Translation certified to be accurate: 



A. BAILLY-BLANCHARD, ) (jo. SecrctaHc. 

H. CUNYNGHAME, ) 
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PKOTOCOL LTI. 

MEETING OF FRIDAY, JULY 7,1893. 

The Tribunal assembled at 11.30 a. iii., all the arbitrators bein^? 
l)!eseiit. 

The Honorable Edward J. Phelps resumed Lis argument. 

At 1.30 the Tribunal took a recess. 

On reassembling, the Honorable Edward J. Phelps continued hiy 
argument. 

At 4 p. m. the Tribunjil adjourned to the next day at 2 p. m. 

Done at Paris, the 7tli of July, 1893, and signed: 

The Preaidtnt: ALPH. DE COUKCEL. 
The Jgeni for the United States: JOHN VV. FoSTKR. 
The Agent for Great Britain: CHARLES H. TurPEB. 
The Secretary : A. ImUERT. 

Translation certified to be accurate : 



A. Bailly-Blanchard, ) ^ ^, . . 
H. Cunykghame, ) 



PROTOCOL LIIL 

^IEETING of SATURDAY, JULY 8, 1893. 

The Tribunal assembled at 2 p. ni., all the arbitrators being 

present. 

The Honorable Edward J. Phelps continued and concluded his argu- 
ment. 

Sir Charles Russell, in the name of his colleagues, thanked the 
members of the Tribunal for the kind attention with which they had 
followed the lengthy debates. He also thanked the secretary, cosecre- 
taries, and assistant secretaries of the Tribunal, as well as the private 
secretaries of the arbitrators for their obliging and nseful assistance. 

The Honorable Edward J. Phelps indorsed the remarks of Sir 
(3harles Russell in the name of counsel for the Government of the 
United States. He referred, on behalf of all his colleagues, to the 
ability and courtesy with which the president had directed the discus- 
sions, and he renewed the expression of their gratitude for the hospi- 
tality of France. 

The president thereupon announced that the Tribunal would take 
the case under (consideration. 

Sir Charles Russell and the Honorable Edward J. Phelps expressed 
their desire that in case the Tribunal, during its deliberations, should 
llnd it necessary to obtain from counsel any further information, the 
request for such information and the answer thereto should be iu 
writing. 
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Tlie president replied that the Tribunal would take note of the request 
as far as possible, without however surrendering the right given it by 
the treaty of requiring all such information, whether oral, written, or 
printed, as it might deem useful. 

The agent of Her Britannic Majesty announced that the agent of the 
United States and he would remain in Paris at the disposition of the 
Tribunal. ' 

At 4 p. m. the Tribunal adjourned. 

Done at Paris, the 8th of July, 1893, and signed: 

The President: ALPH. DB COUECEL. 

The Agent for the United States: JOHN W. FOSTER. 

The Agent for Great Britain : CHARLES H. TUPPEU. 

The Secretary : A. ImBERT. 

Translation certified to be accurate: 



A. lUiLLY-JiLANCHAUD, ) Co- Sccrctarm, 
H. Cukynguame, ) 



PROTOCOL LIV. 

MEETINGS FROM JULY 10 TO AUGUST 14, 1893. 

The Tribunal of Arbitration assembled with closed doors, all the 
arbitrators being ])resent, on Monday, July 10th, 1803, and deliberated 
during successive meetings until Monday, August 14th, inclusive, upon 
the questions submitted to its decision. 

During tliese deliberations Lord tlannen presented the following 
motion : 

That the award of tliis Tribunal be given in the form following: 

Whereas by a treaty between the United States of America and Great 
Britain signed at Washington February 20th, 1802, the ratifications of 
which by the (lovernnie.its of the two countries were exchanged at 
London on May the 7tli, 1802, it was, amongst other things, agreed and 
conchided, that the questions which liad arisen between the Govern- 
ment of tlie United States of America and tlie Government of Her 
Lritannic Majesty concerning the jurisdictional rights of the United 
States in the waters of Bering Sea, and concerning also the i)reserva- 
tion of the fur seal in or habitually resorting to the said sea, and the 
rights of the citizens and subjects of either country as regards the tak- 
ing of fur-seals in or habitually resorting to the said waters, should be 
submitted to a Tribunal of Arbitration to be composed of seven arbi- 
trators, who should be appointed in the following manner, that is to 
say, two should be named by the President of the United States; two 
should be named by Her Britannic Majesty; His Exc^ellency the Presi- 
dent of the French Republic should be jointly requested by the high 
contracting i)arties to name one; His .Majesty the King of Italy should 
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be so requested to name one; His Majesty the King of Sweden and 
Norway should be so re(]uested to name one; the seven arbitrators to 
be so named shonhl be jurists of distinguished reputation in their 
respective countries, and tlio selecting powers should be requested to 
choose, if i)ossible, jurists who are acquainted with the Englisli 
language; 

And whereas it was further agreed by Article J I of the said treaty 
that the arbitrators should meet at Paris within twenty days after the 
delivery of the counter-case mentioned in Article IV, and should pro- 
ceed impartially and carefully to examine and decide the questions 
which had been or should be laid before them as in the said treaty pro- 
vided, on the part of the Governments of the United States and of Her 
Britannic Majesty resi)ectively, and that all (questions considered by 
the Tribunal including the final decision should be det/Crmined by a 
majority of all the arbitrators; 

And whereas by Article VI of the said treaty, it was further i)ro- 
vided as follows : 

In deciding the iiuitters Hubmitted to tho said arbitrators, it is agreed that the 
foUowing live jioints shall be siibinittod to tboiu in order t\\iii tbeii award shall 
embrace a distinct decision npon each of said live points, to wit: 

1. Wbat exclusive Jnrisdiction in the sea now known as the Bering Sea, and what 
exclusive ri<;hts in the seal lishcrics therein did Hussia assert and exercise prior 
and up to the time of the cession of Alaska to the United States? 

2. How far were these claims of jnrisdiction as to the seal lisheries recognized and 
conceded by Great Britain? 

3. Was the body of water now known as the Bering Sea included in the phrase 
Pacific Ocean as used in the treaty of 1825 between d'reat Britain and Kussia; and 
what rights, if any, in the Bering Sea were held and exclusively exercised by RusNia 
after said treaty ? 

4. Did not all the rights of Kussia as to jurisdiction and as to the seal fisheries in 
Bering Sea east of thtr water boundary in the treaty between the United States 
and Kussia of the 30th of March, 18G7, pass uuiuipaircd to the United States under 
that treaty ? 

5. Has the United States any right, and if so what right, of protection or prop- 
erty m the fur-seals frequenting the islands of the United States in Bering Sea 
when such seals are found outside the ordinary o-niile limit? 

Aud whereas by Article VII of the said tieaty it was further agreed 
as follows: 

If the determination of the foregoing (luestions as to the exclusive jurisdiction 
of the United States shall leave the subject in such position that the concurrence 
of Great Britain is necessary to the estaljlishment of regulations for the proper pro- 
tection and preservation of the fur seal in or habitually resorting to the Bering Sea, 
the arbitrators shall tlien determine what concurrent regulations, outside the jaris- 
dictional limits of the respective Governments, are necessary, and over what waters 
such regtilations should <*xtend; 

The high contracting parties furthermore agree to cooj)erate in securing the adhe- 
sion of other powers to such regulations. 

And whereas by Article VIII of the said treaty, after reciting that 
the high contracting parties had found themselves unable to agree upou 
a reference which should include the question of the liability of each 
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for tlie injuries alleged to have been sustained by the other or by its 
citizens in connection with the claims presented and urged by it, and 
that **they were solicitous that this subordinate question should not 
interrupt or longer delay the submission and determination of the main 
questions," the high contracting i)arties agreed that "either of them 
might submit to the arbitrators any question of fact involved in said 
claims and ask for a finding thereon, the question of the liability of 
either Government upon the facts found to be the subject of further 
negotiation"; 

And whereas the President of the United States of America named 
the Ilonorjible John M. IJarhin, Justice of the Supreme Court of the 
United States, and the Honorable John T. Morgan, Senator of the 
United States, to be two of the said arbitrators, and Her Britannic Maj- 
esty named the Kight Honorable Lord Hannen and Sir John Thompson, 
Minister of Justice and Attorney- General for Canada, to be two of the 
said arbitrators, and His Excellency the President of the French Eepub- 
lio named the Baron Alphonse de Courcel, Senator, Ambassador of 
France, to be one of the said arbitrators, and His Majesty the K!^ing of 
Italy named the Manpiis Emilio Visconti Venosta, former Minister of 
Foreign Affairs and Senator of the Kingdom of Italy, to.be one of the 
said arbitratois, and His Majesty the King of Sweden and Norway 
named Mr. Gregers Gram, Minister of State, to be one of the said arbi- 
trators ; 

And whereas We, the said Arbitrators, so named and appointed, hav- 
ing taken ui)on ourselves the burden of the said arbitration, and having 
duly met at Paris, proceeded impartially and carefully to examine and 
decide all thcipiestions submitted to us, the said arbitrators, under the 
said treaty or laid before us as provided in the said treaty on the part 
of the Governments of Her Britannic Majesty and the United States, 
respectively : 

Now We, the said Arbitrators, having imi)artially and carefully exam- 
ined tlie said questions, do in like manner, by this our award, decide 
and determine the said questions in manner following, that is to say, 
we decide aiul determine as to the Hva points mentioned in Article VI 
as to which our Award is to embrace a distinct decision upon each of 
them : 

As to the first of the said five points. We, the said Arbitrators, do 
decide and determine 

As to the second of the said five points. We, the said Arbitrators, do 
decide and detennine 

As to the third of the said five ])oints. We, the said Arbitrators, do 
decide and determine 

As to the fourth of tlie said five points. We, the said Arbitrators, do 
decide and determine 

As to the fifth of the said five points. We, the said Arbitrators, do 
decide and determine 
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And whereas the afDresaid dcteriniiiation of the foregoing qnestious 
as to the exclusive jurisdiction of tlie United States mentioned in 
Article VI leaves the subject in such a position tliat the concurrence 
of Great Britain is necessary to the ostablislnnent of regulations for 
the proper protection and preservation of the fur seal in or habitually 
resorting to the Bering Sea, We, the said Arbitrators, do thereupon 
determine that the following concurrent regulations outside the juris- 
dictional limits of the respective Governments are necessary and that 
they should extend over the waters hereinafter mentioned; that is 
to say 

And whereas the Government of Her Britannic Majesty did submit 
to the Tribunal of Arbitration under Article VIII of the said treaty 
certain questions of fact involved in the claims referred to in the said 
Article VIII and did also submit to us, the said Tribunal, a statement 
of the said facts, as follows; that is to say 

We, the said Arbitrators, do decide and determine 

And whereas each and every question which has been considered by 
the Tribunal has been determined by a majority of all the arbitrators: 

Now we do declare this to be the final decision and award in writing 
of this Tribunal, in accordance with the treaty. 

Made in duplicate at Paris and signed by us the day , in 

the year 1893. 

After an exchange of views between the Arbitrators, it was agreed 
that the form prepared by Lord llannen be adopted as a basis for the 
wording of the award. 

The preamble of this form having been unanimously voted, without 
modification, the arbitrators i)assed to the consideration of the five 
points mentioned in Article VI of the treaty of February 20th, 1892. 

As to the first point, relating to the rights exercised or claimed by 
Russia in Bering Sea, the arbitrators recognize that a distinction must 
be made between different i)eriods. 

After some discussicm as to the events which preceded the ukase ot 
1821, it was decided that these jnight be left aside as not being 
material to the decision ot'the questions submitted to the Tribunal. 

In consequence. Baron de Courcel presented the following inoject of 
decision : 

By the ukase of 1821, Russia claimed jurisdiction in the sea now known an tke 
Bering's Sea, to the extent of 100 Italian miles from the coasts iind islands belonj^injj 
to her, but, in the course of the negotiations which led to the conclusion of the 
treaties of 1824 with the United States and of 1825 with Great Britain, Knssia 
ftdmitted that her jurisdiction in the said 6<'a should be restricted to the reach of 
cannon shot from shore, and it appears that, from that time up to the time of the 
cession of Alaska to the United States, Russia never asserted in fact or exercised 
any exclusive jurisdiction in Bering's Sea or any exclusive rights in the seal fisheries 
therein beyond the ordinary limit of territorial waters. 

This was adopted by a majority composed of Baron de Courcel, Mr. 
Justice Harlan, Lord Hanncn, Sir Jolin Thompson, Marquis Yiscouti 
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Venosta and Mr. Gregera Gram. Senator Morgan voted against it, 
reserving unto liiraself toi)ropose an amendment, when the second point 
would have been considered. 

As to the second of the said five points mentioned in Article VI, the 
following decision was adopted by a mfijority composed of the Baron 
de Courcel, Mr. Justice Harlan, Lord Uannen, Sir John Thonii)Son, 
Marquis Visconti Venosta, and Mr. Gregers Gram: 

Great Britain did not recognize or concede any claim, upon the part of Rnnnia, to 
exclusive jurisdiction as to the seal fisheries in Bering Sea, outside of ordinary 
territorial waters. 

Senator Morgan voted against and presented the following motion as 
a substitute for the decisions as to the two first points: 

1. From the time that Knssia first discovered and occupied Bering Sea and the 
coasts and islands thereof, until she ceded a portion thereof to the United States, 
she claimed the seal fisheries in Bering Sea and exercised, exclnsively, tli<r right to 
the usufruct, and to own the product of such seal fisheries, and to protect the same 
against heing interfered with, in those waters, l)y the j>e<)ple of any otlier country; 
and also the exclusive jurisdiction that was found necessary for those purposes; und, 
also, the exclusive jurisdiction to regulate the hunting of fur-seals in those waters; 
and to grant the right of hunting them, to her own suhjects. 

2. Tlie .attitude of Russia towards tlie fur-seal iislieries in Bering Sen, as descril>cd 
ahove, heing known to Great Britain, slie acquiesced in the same without ohjectiou. 

This motion was negatived by all the arbitrators except Senator 
Morgan. 

As to the third of the said five points mentioned in Article VI, it was 
agreed that the two questions therein contained should be considered 
separately. 

On the first of these questions the following decision was unanimously 
adopted: 

The body of water now known as the Bering Sea wafl included in the phrase 
"Pacific Ocean" as used in the treaty of 1825 between Great Britain and Kussia. 

On the seox)nd of these questions the following decision was .adopted 
by a majority composed of Baron de Courcel, Mr. Justice Ilarhm, Lord 
Hannen, Sir John Thompson, Marquis Visconti Venosta, and Mr. 
Gregers Gram, Henator Morgan voting in the negative: 

No exclusive rights of jurisdiction in Bering Sea and no exchisive rights as to seal 
fisheries therein, were held or exercised by Kussia outside of ordinary territ*»rial 
waters after the treaty of 1825. 

Baron de Courcel remarked that, in adhering to the decision which 
had just been adopted, his intention is to state the position held by 
Kussia in the Bering Sea only in as far as it has been prcs<Mited for th«» 
consideration of the Tribunal of Arbitration by the twi) Governments 
who have cx)n8tituted the said Tribunal, and that he by no means 
intends to prejudge the appreciation made by Russia herself, as that 
power has not been heard by the Tribunal, nor placed in such a situa- 
tion as to make her views known to the same. 



5 6 PROTOCOLS. 

As to tlic fourth of tlie said five points mentioned in Article VI, the 
following decision was proposed by Lord Hannen: 

That a]l tbe riglits of Knssia as to jiirindiction and as to the soal iishoriea in 
Bering Sea cast of the water boundary in the treaty between the United States and 
Knssia of the 30th March, 18G7, did pans unimpaired to the United States under tbe 
said treaty. 

This proposition was unanimously adopted. 

As to the fifth of the said five points mentioned in Article VI, the 
following decision was proposed by Lord Hannen: 

The United States has not any right of ])rotoction or property in the fur seals fre- 
quent intj the islands of the United States in Bering Sea, when such seals are found 
ontsi<le the ordinary 3-mile limit. 

This proposition was adopted by a majority, composed of Baron dc 
Courcel, Lord Hannen, Sir John Thompson, Marquis Visconti Venosta, 
and Mr. Gregors Gram. Mr. Justice Harlan and Senator Morgan voted 
in the negative, and stated that, in their opinion, the United States 
owned the herd of seals which frequented the islands of the United 
States in Bering Sea, and were entitled to emi)loy for their x)rotection, 
when found outside the ordinary 3-mile limit, the same means that an 
individual in ight legally employ for the protection of his property. They 
also stated that in their opinion, independently of ajiy right of property 
in the fur-seals themselves, the United States, as the owner and pro- 
l)rietor of the industry conducted on the Pribilof Islands, and which 
industry consisted in taking fur seals on those islands for commercial 
puri>oses, had the right to protect these animals against being taken 
in the open waters of Bering Sea and the North Pacific Ocean outside 
of territorial waters, by any method, such as pelagic sealing, which 
would necessarily exterminate the race. 

Senator Morgan thereupon submitted the following motion: 

I propose to aniond the proposed award and docrce by inserting, after the words 
not ainff the word special^ and at the end of tlio proposed award and decree, the 
following words: ** heyond the r'njhiH that aU nations have viider the iniernatiofial laWy in 
respect of self-protection and self-defense.'* 

So tliat the entire award, as to point five in Article VI of the treaty, would read as 
follows, viz: As to the fifth of the said points^ kt, being a majority of the said arbilra- 
tors, do decide and determine that the United ^States has not any special right of protection 
or jiroperty in the fur seals freqnenting the islands of the United States in Bering Sea, 
when snch seals are found outside the ordinary 0-mile limity heyond the rights that all 
nations have, under the international law, in respect of self-jyrotection and self-defense. 

Mr. Justice Harlan and Senator Morgan voted in favor of this amend- 
ment, stating thac as their views, as above set forth, upon the question 
of property and protection, were not accepted by the majority, they 
would prefer the answer to the fifth point to be in the words indicated 
by the last amendment i)roi)osed by Senator Morgan, rather than in 
the words approved by the majority. 

Lord Hannen, Sir John Thompson, Marquis Visconti Venosta, and 
Mr. Gregers Gram voted against the proposed amendmeut. 
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Baron de Coiircel abstainvd froui voting. 

In consequence the ainendnicnt proposed by Senator Morgan was 
rejected. , 

Mr. Gregers Gram here exi^ressed the desire that it be well under- 
stood that the Tribunal, in answering as it has done the foregoing 
questioi^, did not propose to decide what are, according to the princi- 
ples of international law, the ordinary limits of territorial waters. 

The arbitrators concur that they do not feel themselves called on to 
decide what, according to the principles of international law, are the 
ordinary limits of territorial waters. 

Those limits have been assumed for the purposes of the award to be 
3 miles from the coast, in accordance with the wording of the lifth ques- 
tion of Article VI of the treaty. 

Senator Morgan here asked that the following motion be taken into 
consideration : 

I move that the Tribunal of Arbitration proceed in such order as may be proper, 
before a final award is made in the ciiso, to consider and declare the ri«;hts of the 
citizens and subjects of either country as regards the takinj^^ of fur-seal in or resort- 
ing to the waters of Bering Sea. 

This iu(iniry and decision includes the entire herd that resorts, habitn;illy, in the 
snmnier and autumn, to the islands of St. Paul and St. George, in Bering Sea. 

The answers given to the five points stated in Article VI of the treaty do not, in 
my judgment, answer the question above stated, which the treaty provides shall be 
submitted to the Tribunal of Arbitration; and an award that does not specifically 
answer that question can not be '^a full, perfect, and final settlement of all the 
questions referred to the arbitration." 

I would proceed t*) point out the grounds and re<isons on which I base this motion, 
but I am aware that, in the opinions delivered by a majority of the arbitrators, Ihey 
consider either that this question is not reciuired by the treaty to bo speciiically 
answered or that it has been answered, in effect, by a decision of a majority of the 
Tribunal upon the fifth point stated iu Article VI of the treaty, under which the Tri- 
bunal is acting. 

This motion gave rise to a debate. 

Mr. Justice Harlan and Senator Morgan voted for its ado])tion. 

Baron de Gonrcel, Lord Ilannen, Sir John Thompson, Manjuis Vis- 
conti Venosta, and Mr. Gregers Gram, constituting a nuijority of the 
arbitrators, considered that the answers to all the questions referred to 
in Article I of the said treaty are to be found in the decisions which 
have been rendered ujMm the five points mentioned in Article VI, ami 
voted against this motion. 

In consequence, the motion was rejected. 

The arbitrators, having reached this ])oint of their deliberations, con- 
curred in holding that the decisions rendered by them on the (luestions 
as to the exclusive jurisdiction of the United States, mentioned in 
Article VI of the treaty, ^' leave the subjec^t in such position that the 
concurrence of Great Britain is necessary to the establishment of 
regulations for the i)roper i)rotection and preservation of the fur-seal 
in or habitually resorting to the Bering Sea." 
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In consequonce they dociiled to pass to the consideration of the con- 
cnrrent reguhitions called for by Article VII of the treaty. 
Mr. Justice Harlan presented the following draft of resolution: 

liesolrcd, Tliiit the purposo of Article VII of tlio treaty i8 to secure, in any and all 
events, the ]>roper i)rote('tioii and preservation of the herd of seals frequenting the 
Prilnlol* iHlands; and in the frainiii<r of regulations, under the treaty, nAxtent of 
pelagic sealing should be allowed which will seriously endanger the accomplish- 
ment of that end. 

Senator Morgan and Mr. Justice Harlan voted for the adoption of 
this resolution. 

Lord Uannen and Mr. Gregers Gram declared that they ab.stained 
from voting because they found the proposition submitted to be of too 
abstract a character. 

Sir John Thompson declined to vote on the following, among other 
grounds: "That the treaty does not give power to the Tribunal to make 
the provisions which may be necessary tn any and all events for the 
preservation of the seals, notably as to the preservation of the seals 
on their breeding grounds.^ 

Marquis Visconti Venosta voted against the proposition. 

He remarked that, in order to secure the preservation of the fur seals, 
the regulations ought to provide a system of enactments applicable to 
the whole area, where, on land as well as at sea, is developed the life 
of the seals resorting to Bering Sea, and to be equally accepted by all 
nations the citizens of which might compete in pelagic sealing. Such 
regulations, however, would go beyond the powers of the Tribunal as 
defined by the treaty. 

The responsibility of the jirbitrat-or^ as to the result of their labors was 
necessarily bounded by the limits of their mandate; they might simply 
prescribe such measures as they would judge consistent with the cir- 
cumstances and with the decisions which they might have taken on the 
questions of right, and express the wish that these regulations receive 
their necessary complement within the limits of the territorial jurisdic- 
tion of the two countri(*s, and that tliey become the object of an under- 
standing with the other nntioiis. 

Baron de Courcel voted against the proposition, because he looked 
upon it, as did Lord Ilannen and Mr. Gregers Gram, as being too 
abstract, and also, because in his opinion, the treaty, when it prescribed 
the establishment of regulations for the proper protection and preser- 
vation of the fur-seals, intended that given circumstances should be 
taken into account; his view was that the preservation of this species 
of animals should be regulated, not in the fibsolute interest of the 
species, but in the interest of the human industries of which it is the 
object, without the Tribunal having to distinguish between the nature 
of these different industries, whether they be exercised on laud or 
whether they be engaged upon at sea, and without it having to favor 
one to the detriment of the other. 
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In consequence, the resolution offered by Mr. Justice FTarlan was 
rejected. 
Mr. Justice Harlan then presented the following motion: 

This Tribunal has power, and it is its duty, under the treaty, to prescribe sucli 
concurrent regulations, covering the waters, outside the jurisdictional limits of the 
two countries, of both Bering Sea and the North Pacific Ocean, traversed by the 
fur-seals in, or babitually resorting to, Bering Sea, as may be found necessary for 
the proper protection and preservation of «uch seals, even if such regulations, when 
sanctioned by legislation of the two Governments, should, by reason of their express 
I>rovi8ions, or by tlieir practical operation, result in preventing the hunting and 
taking of these seals during the seasons when the condition of said waters admits 
of fur-seals being taken by pelagic sealers. 

Senator Morgan and Mr. Justice Harlan voted in favor of this motion. 

Lord llannen declined to vote on the ground, amongst others, that 
the arbitrators are not called on to vot« on abstract questions apart 
from the facts as to which their decision is to be given. 

Sir John Thompson declined to vote, for the following, among other, 
reasons: 

That the views of the several arbitrators on this and other abstract questi(ms relat- 
ing to regulations have been better expressed during the deliberations of the past 
weeks than in the form of the present resolution. 

Mr. Gram abstained from voting on the ground that the resolution 
proposed will have lor him no practical value, as his vote on regula- 
tions will not in any way be affected by such question. 

Marquis Visconti Venosta likewise abstained from voting. 

He believed that the treaty, in its Article VII, had in view the 
restriction and not the prohibition of the exercise of the right of pelagic 
sealing on the high sea. He was disi)osed to vote for efficacious meas- 
ures in order to i)revent what might be essentially destructive for the 
s^Kicies in this fishing. But after having recognized the right, he did 
not feel authorized, by the interpretation of the treaty, to suppress it 
practically, either by an absolute prohibition or by measures which 
would be equivalent thereto. 

Baron de Courcel might agi'ce to the principle expressed in the 
motion, but declined to vote upon it as being purely abstract. 

The motion was in consequence not adopted. 

The Tribunal then i)roceeded to the drafting of the text of the con- 
current regulations which it was charged to determine by virtue of 
Article VII of the treaty. 

Mr. Justice Harlan submitted the following draft, of which Senator 
Morgan expressed his apiu'oval: 

Akticlk 1. No citizen or subject of the United States or Great Britain shall in any 
manner kill, rapture, or pursue anywhere u])on the seas, within the limits and bound- 
aries next hereinafter prescribed for the operation of this regulation, any of the 
animals commonly called fur-seals. 

AuT. 2. Tlie forej^oiuf? repjulation shall apply to and extend over all those waters, 
outside the jurisdictional limits of the above-mentioned nations, of the North Pacifio 
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Ooonii and Bering; Soa which are north of the thirty-fifth parallel of north latitude 
and east of the one huiidi'ed and eightieth meridian of longitude from Greenwich. 

Art. 3. Every vessel or person offending against these regulations may he seized 
and detained hy the naval or duly commissioned officers of cither the United States 
or Groat Britain, hut they shall he handed over as soon as practicahle to the author- 
ities of the nati<m to which they respectively heloug, who alone shall have jurisdic- 
tion to try the offense and impose penalties for the same. The witnesses and proof 
neccHsary to estahlish the offense or to disprove the same found on the vessel shall 
also he sent with them. 

Akt. 4. Every person guilty of violating these regulations shall^ for each offense, 
ho fined not less than $200 nor more tliau $1,000, or imprisoned not more than six 
months, or hoth; and vessels, their tackle, apparel, furniture, and cargo foand 
engaged in violating these regulations shall he forfeited and condemned. 

Sir Jolin Thorapson submitted the following draft: 

Article 1. No sealing except hy licenses, which are to be issued at two United 
States and two Canadian i)()rts on the Pacific Coast. 

These licenses to he granted only to sailing vessels, and not to he granted earlier 
than a date tluit would correspond with the 1st of May in the latitude of Vic- 
toria, B. C. 

Art. 2. Each vessel carrying such license to use a distinctive flag and to keep a 
record in the' official log of the numher of seals killed or wounded, and the locality 
in which the hunting takes phure, from day to day, all such entries to he filed with 
the collectors of customs on the return of the vessels. 

Akt. 3. The use of rifles and nets in seal fishing is prohibited. 

Art. 4. The killing of seals to he prohibited within a zone of 30 miles from the 
Pribilof Islands, and within a zone of 10 miles around the Aleutian Islands. 

Art. 5. The killing of seals to be prohibited in Bering Sea (east of the line of 
denuir<*ation adopted in the treaty of cession from Russia to the United States) 
before the 1st of July and after the 1st of October in each year. 

Art. 6. The foregoing regulations shall be brought into force from and after a day 
to be agreed upon by Great Britain and the United States, and shall continue in 
operation for ten years from the above day; and, unless Great Britain or the United 
States shall, twelve months before the expiration of the said period of ten years, 
give notice of intention to terminate their operation, shall continue in force one 
year longer, and so on from year to year. 

Senator Mor^ini submitted the following paper: 

I adhere to the position taken b^- the United States, that pelagic sealing should 
be prohibited north of 3r> degrees north latitude, and in order to made no interfer- 
ence with any question that may concern the substantial interest of Russia east of 
180 degrees longitude from Greenwich. 

I believe that this is the only really effective method of protecting and preserving 
these seals; hut, if the Trihunal shall prefer the plan of protect ion and preservation 
that has for its basis a close season, I respectfully insist that the use of firearms and 
explosives in such hunting should be i)rohibited under effectives penalties, as well 
for the necessary protection and preservation of the seals as for the protection of 
human life and the preservation of peace; for joint hunting, or the hunting in a com- 
mon right and in the same waters, of these valuable animals will ]>roduce ctmflictM 
and bloodshed, and may result in internatiimal conflict one*' the use of li rearms is 
sanctioned by the laws that are to be enacted by these two (lovenunents to carry the 
award of the Tribunal into effect. There is no possible restraint or limit that can 
be placed on their destruetive use; this is a doom of thes»'als; that is as certain a.s 
that the genius of man, in killing the seals, is almost infinitely superior to the 
instinct of self-preservation in the seal, and to its eapacity to eseape the puntuit of 



PROTOCOLS. 61 

men in boats, armed "with the l»recch-loadiii|^ double-barreled shotguus, with cyliu- 
dcr Jilt ridge 8. 

Bill on de Courcel, Marquis Visconti Veuosta, and Mr. Gregers Gram, 
having, with tlie assent of their colleagues, prepared a draft of concur- 
rent regulations intended to be submitted to the Tribunal, presented, 
in their collective names, the draft, of which the text is as follows: 

Article 1. The Governments of the United States and of Great Britain shall for- 
bid their citizens and subjects, respectively, to kill, capture, or pursue at any time, 
and in any nuinner whatever, the animals commonly called fur-seals within a zone 
of 60 miles around the Pribilof Islands, inclusive of the territorial waters. 

The miles mentioned in the preceding paragraph are geographical miles, of 60 to 
a degree of latitude. 

Art. 2. The two Governments shall forbid their citizens and subjects, respectively, 
to kill, capture, or pursue, in any manner whatever, during the season extending 
ench year from the 15th of April to the 31st of July, both inclusive, the fur-seals on 
the high sea in the part of the Pacific Ocean, inclusive of the Bering Sea, which is 
situated to the north of the thirty-lifth degree of north latitude. 

Art. 3. During the period of time and in the waters in whicli the fur-seal Hshing is 
allowed only 'sailing vessels shall be permitted to carry on or take part in fur-seal 
fishing operations. They will, however, be at liberty to avail themselves of the use 
of canoes or small boats, propelled wludly by oars. 

Art. 4. The sailing vessels authorized to fish for fur-seals must be provided with 
a special license issued for that purpose by its Goveriunent, and shall be required to 
cany a distinguishing Hag to be prescribed by its Government. 

Art. 5. The- masters of the vessels engaged in fur-seal fishing shall ent^r accu- 
rately in their ollicial log book the date and placeof each fur-seal fishing operation, 
and also the number and sex of the seals captured, upon epich day. These entries 
shall bo connnunicated by each of the two Governments to the other at the end of 
each fishing season. 

Art. G. The use of nets, firearms, and explosives shall be forbidden in the fur-seal 
fishing. This restriction shall not apply to shotguns when such fishing takes place 
outside of Bering Sea. 

Art. 7. The two Governments shall take measures to control the fitness of the 
men authorized to engage in fur-seal fishing; these men shall have been proved fit to 
handle with sufUcient skill the weapons by means of which this fishing may be 
carried on. 

Art. 8. The regulations contained in the preceding articles shall not apply to 
Indians dw»»lliug on the <'oasts of the territory of the United States or of Great 
Britain, and carrying on in their canoes, at a small distance from the coasts where 
they dwtill, fur-seal fishing. 

Art. 9. Th<) concurrei»t regulations hereby determined with a view to the protec- 
tion and i»reservati<m of the fur-seals shall remain in force until they have been, in 
whole or in part, abolished or modified by common agreement between the Goveru- 
ments of the United States and of (Jreat Britain. 

The said concurrent regulations shall be submitted every five years to a new 
examination, so as to enable both interested governments to consider whether, in 
the light of past experience, there is occasion for any modification thereof. 

Baron de Courcel developed, on behalf of his two colleagues and in 
his name, the reasons in support of the preceding draft. 

The Tribunal decided to talie, as a basis of its deliberations upon the 
concurrent regulations which it was required to prepare, the wording 
presented collectively by Baron de Courcel, Marquis Visconti Veuosta, 
and Mr. Gregers Gram. 
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Tl)e nrbitrators then proeecided to consider article 1 of this draft. 

Sir John Thompson moved, as an amendment, that the prohibited 
zone around the Pribilof Ishuids be 30 miles, including territorial 
waters. 

This amendment was rejected by the vote of a majority, composed of 
Baron de Courcel, Mr. Justice Harlan, Senator Morgan, Marquis 
Visconti Venosta, and Mr. Gregers Gram. Lord Hannen dechired 
that, after much hesitation, and although considering that serious 
reasons recommended the adoption of a zone of 30 miles, he adhered 
to the vote of the majority. 

The text of article 1 was adopted in conformity with the draft by all 
the arbitrators with the exception of Sir John Thompson. 

As to article 2, Sir John Thomi)son moved the following amendment: 

"That the date of April 15th, mentioned in the draft, be changed to 
May Ist," and stated at length his views in support of the amendment. 

Mr. Justice Harlan and Senator Morgan voted against this amend- 
ment. They concurred in stating that the proper protection and preser- 
vation of these fur seals could not be certainly secured except by a pro- 
hibition of pelagic sealing in all the waters traversed by those animals 
north of 35^ of north latitude and east of 180^ of longitude from Green- 
wich. But as the closed tiuie from April 15th to "July 31st, in connec- 
tion with other jnovisions, gave some hope that this race might be 
saved from destruction by pelagic sealing, and as that period had been 
recommended by the arbitrators from France, Italy, and Norway, they 
had, in the interest of conciliation only, expressed their willingness to 
accept the closed time proposed by Baron de Courcel, Marquis Visconti 
Venosta, and Mr. Gregers Gram in the original draft submitted by 
them. But tliey objected to the proposed change from April 15th to 
May 1st as one that would put in peril the existence of this race of 
animals, and tend to defeat its proper protection and preservation. 
The duty of thp Tribunal, they said, was to prescribe such regulations 
as would properly protect and preserve this race, whatever effect such 
regulations might have upon the business of pelagic sealing. 

The amendment i)resented by Sir John Thomi)son was sustained by 
Lord Hannen, Marquis Visconti Venosta, and Mr^ Gregers Gram. 

Baron de Courcel declared that he seriously objected to an extension 
of the season open to pelagic sealing during the spring, because it was 
during that seasoji that i)elagic sealing, attacking pregnant females, 
was most destructive; nevertheless, he thought proper to vote for the 
amendment of Sir John Thomi)son in a spirit of conciliation and so 
as to secure in its general outlines the adoption of the draft actually 
submitted to the consideration of the arbitrators, and which he is not 
unaware imposes strict limitations upon the taking of fur seals on the 
high sea. 

In consequence, the amendment of Sir John Thompson to insert th«* 
date of May 1st instead of that of April loth in article 2 was adox>teil. 
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Sir John Thompson then niovod a sic^ond amendment, worded as 
follows: 

Tliat tlio words : From May lat to July Slst be struck out and rt'placod by the words : 
From January Ist to July Int. 

Mr. Jnstice IJarlan and Senator Morgan expressed themselves 
strongly against allowing pelagic sealing dnring the month of July, 
and voted against the amendment. 

Lord Hannen abstained tem[)orarily from expressing an opinion, 

Manpiis Visconti Venosta found it diflieult to a(*eept the date of \/ 
July 1st. In ease a majority of the arbitrators adhered in principle to 
the amendment of Sir John Thompson, he would ask that this date be 
replaced by that of July 15th. It was during the month of July that 
the work of reproduction of the seals took pace, chiefly during the 
first fortnight of that month, during which many of the gravid females 
were still on the track between the passes of the Aleutian Islands and 
the Pribilof group. 

I>ut, he said, the question of the close season was, according to his ^ 
view, intimately connected with that of the prohibition of the use of 
tirearms. 

The establishment of a closed season, extendijig from January to 

ft 1 

July, meant that practically there would be no i)elagic sealing outside * 
of l>ering Sea, and that the use of tirearms being, actcording to Article 
VI of the project, prohibited in that sea, all pelagic sealing in future 
wi)uld only be allowed by means of spears or har[)oons. 

lie had already had occasion to make known his point of view. He ; 
felr disposed to place serious limitations upon pelagic sealing, but he 
did not intend to suppress it, neither in principle nor in ])ractice; 
neither openly, nor by indirect means. He did not think that the 
Tribunal could withdraw by the regulations all that it had concede<l by 
its decisions on the questions of right. 

He did not possess sufficient information to form an opinion in regard 
to the practical elfect of the prohibition of tirearms and the exchisive 
use of spears and harpoons. If the prohibition in (piestion had a|)[)lied, 
as was proi)osed in the project, to one zone only of pelagic sealing, the 
consequences, whatever they might have been, would have aftected but 
one portion of the tisheries; and in this way the prohibition would have 
been but a restriction. But if it was to be applied to all pelagic seal- 
ing, he could not foresee its consequences any longer, and under such 
conditions he would be compelled to reserve his vote respecting the 
interdiction of the use of firearms. 

He would feel inclined rather to examine whether, in accepting a 
closed season from January 1st to July 15th, in place of the said prohibi- 
tion, it would not be suitable to decide that every three years pelagic 
sealing be suspended for the period of a whole year. This would be 
only a restriction, the consequences of which ho would feel prepared 
to appreciate, at least by com])arison. 
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Mr. Gram tliouglit, like Marquis Viscoiiti Venosta, that pelagic seal- 
ing on the high sea (luring the month of July would attack necessarily, 
a great number of pregnant femfiles and would in consequence be very 
prejudicial, lie voted against the amendment. 

Baron de Courcel declared that he was disposed to accept this amend- 
ment, because he considered pelagic sealing in the spring as essentially 
detrimontiil to the preservation of the species of fur seals. According 
to his notion the close season for fur-seal fishing should extend until 
July 15th, at which time the total number of females, save some unimpor- 
tant exceptions, had arrived at the Pribilof Islands to deliver their 
young; but he would cheerfully make the sacrifice of the fifteen first 
days in July to obtain the relinquishment of all pelagic sealing in the 
spring. 

The second amendment of Sir John Thompson was consequently 
negatived by a majority of the arbitrators. 

Baron de Courcel then moved the following amendment as a compro- 
mise: 

That the words: From May Ut to July Slsi be replaced by the words: From January 
l8t to July 10th. 

Sir John Thompson declared that as, in his opinion, the Tribunal did 
not possess sufficient information to determine whether the abandon- 
ment of the right to fur-seal fishing during the four months of winter 
and spring, in which it was conceded by the regulation previously 
adopted, \^ ould be sufticiently compensated by the addition of the short 
season formed of the three last weeks of the month of July, he declined 
to assume any responsibility in regard to this, and abstained from voting 
for the proposcil amendment. 

Lord Ilannen abstained for the same reavsons as Sir John Thompson. 

Tiie other arbitrators maintained their objections against any pelagic 
sealing during the month of July. 

In conseipience the amendment was not adopted. 

Lord Ilannen asked that the extent of waters in which fur-seal fishing 
woukl be forbi<l(len each year during the close season, limited to the 
south by the tiiirty-fifth degree of north latitude, be likewise limited to 
the west by the adoption of a boundary line, in default of which liussiai 
and Japan would be called upon to benefit gratuitously of the herd of 
seals frequenting their waters, by the i)rohibition imposed upon the sub- 
jects and citizens of Great Britain and of the United States. 

He moved in consequence to insert in Article 2, after the words: 
North of the thirty-fifth degree of north latitude^ the words : and eastwurd 
of the one hundred and eightieth degree of longitude from Greentcich till it 
strikes the icater boundary described in Article I of the treaty of 1867 
between the United States and Riissia^ and folloicing that line up to Beiing 
Straits. 

Baron de Courcel stated that if the authors of the draft had abstained 
from indicating a western boundary as chiimed by Lord Hannen^ they 



PROTOCOLS. 65 

lijul 80 acted out of regard for EusHia and Japan, powers not repre- 
sented before the Tribunal of Arbitration, and toward the waters of 
whom it appeared not equitable to drive back the English and Ameri- 
can pelagic sealers during the. whole time of the close season. IlTever- 
theless, a^s far as he wa« com^erned he did not desire to do anything 
which might bo prejudicial to the position of Great Britain or of the 
United States in the negotiation which the Governments of these two 
countries might engage ultimately with Russia and Japan. In conse- 
qucnce he accepted the amendment proposed by Lord Hannen. 

This amendment was unanimously agreed to. 

The whole of article 2 of the draft, modified and completed by the 
two amendments which had been made to it, was voted aftimatively by 
the Baron de Courcel, Lord Hannen, Sir John Thomi)Son, Marquis Vis- 
con tiVenosta, and Mr.GregersGram. Mr. Justice Harlan and Senator 
Morgan voted in the negative. 

The text of article 3 of the draft, after an exchange of views between 
the arbitrators, was modified in its last part. In place of the words: 
Canoes or small boats propelled wholly by oars, the following words were 
.substituted: Canoes or undecVed boats, propelled by paddles, oars, or 
sails, as are in common use as fishing boats. 

This article, as modified, was agreed to. 

Article 4 of the draft was uimnimously agreed to in its entirety. 

Article 5 was also unanimously agreed to. 

As to article 6 it was ask(Hl that the two phrases composing it bo 
considered and voted upon separately. 

The first phrase, worded as follows: The use of nets, firearms, and 
explosives shall be forbidden in ihe fur-seal fishing, was voted in the 
affirmative by Baron de Courcel, Mr. Justice Harlan, Senator Morgan, 
Marquis Visconti Venosta, and Mr. Gregers Gram. 

Sir John Thompson voted in the negative. 

Lord Hannen abstained, reserving unto himself to vote on the whole 
article. 

The second phrase was worded as follows: This restriction shall not 
apply to shotguns when such fishing takes place outside of Bering Sea. 

This provision was objected to by Sir John Thompson, who opposed 
the prohibition of shotguns in Bering's Sea or elsewhere; it was 
adopted by a majority of the arbitrators composed of Baron de Cour- 
cel, Lord Hannen, Marquis Visconti Venosta, and Mr. Gram. 

Mr. Justice Harlan and Senator Morgan, abstained from voting, 
objecting to the use of shotguns at all or in any of the waters traversed 
by these fur-seals. 

The Tribunal decided that, in order to avoid a possible ambiguity, 
article G would be completed by the addition of the following words, to 
be inserted at the end of the second phrase: during the season tchen it 
may be lawfully carried on. 

Article 6 as a whole was voted for by a majority formed of Baron do 
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Gourcel, Lord Hannen, Marquis Visconti Venosta, and Mr. Gregers 
Gram. Mr. Justice Harlan, Senator Morgan, and Sir John Thompson 
voted against it. 

The text of article 7 gave rise to observations from several of the 
arbitrators, bearing upon the practical difficulty of obtaining a strict 
execution of this article. Nevertheless, that article was voted for by a 
majority composed of all the arbitrators, with the exception of Sir 
John Thomi>son, who voted against it. 

As to article 8, Senator Morgan moved to strike out the whole of the 
said article* This motion was negatived, Mr. Justice Harlan and Sen- 
ator Morgan alone voting for it. 

Mr. Justice Harlan expressed a desire to have the whole of article 8 
stricken out, but as that could not be done, he proposed to substitute 
the following text in place of that of the draft: 

The Regulations contained in the preceding articles shall not apply to Indians 
dwelling on the coasts of the territory of the United States or of Great Britain and 
carrying on fur-seal fishing with spears or harpoons only, in canoes or nndeoked 
boats not transported by or used in connection Avith other vessels and propelled 
wholly by paddles or oars and manned by not more than two persons each in the way 
anciently practiced by the Indians, provided such Indians are not in the employment 
of other persons, and provided that, when so hunting in canoes or nndeoked boats, 
they shall not hunt fur-seals outside territorial waters under contract for the 
delivery of the skins to any person. 

This exemption shall not be construed to af!ect the municipal law of either coau- 
try, nor shall it extend to the waters of Bering Sea or the waters of the Aleutian 
Passes. 

The arbitrators unanimously decided to take as a basis for the word- 
ing of article 8 the text submitted by Mr. Justice Harlan. 

Sir John Thompson moved to strik*e out of that text the words: with 
spears or harjwons only. 

This suppression was voted by a majority composed of Baron de 
Courcel, Lord Hannen, Sir John Thompson, Marquis Visconti Venosta, 
and Mr. Gregers Gram. 

Mr. Justice Harlan and Senator Morgan voted against the suppres- 
sion asked for, because they had the strongest objections to the use of 
firearms by the Indians at any time or in any waters. 

Sir John Thompson moved to substitute for the words: by paddles or 
oars^ the words: by paddlcn^ oars^ or sails. 

The proposed amendment was adopted by the Tribunal, Mr. Justice 
Harlan and Senator Morgan voting in the negative. 

Sir John Thompson proposed to substitute for the words: manned by 
not more than two persons each,, the words: manned by not more than 
Jive persons each. 

This amendment was voted by a majority formed of Baron de Courcel, 
Lord Hannen, Sir John Thompson, Marquis Visconti Venosta, and Mr. 
Gregers Gram. 

Mr. Justice Harlan and Senator Morgan voted against it, 
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Mr. Justice Harlan moved as a compromise to substitute for the 
words five persons^ the words three persons. 

This modification, opposed by Sir John Thompson, was negatived 
by the same majority which had voted the amendment. 

Sir John Thompson moved to substitute for the words: in the way 
anciently practiced^ the words: in the icay hitherto practiced. 

This amendment was opposed by Mr. Justice Harlan and Senator 
Morgan, and was voted by a majority formed by all the other arbitrators. 

Sir John Thompson moved to add to the text before the Tribunal a 
paragraph worded as follows: 

Nothing herein contained is intended to interfere with the employment of 
Indians J as hunters^ or otherwise^ in connection with fur sealing vessels as 
heretofore. 

This addition was unanimously adopted. 

Senator Morgan proposed to add at the end of the second paragraph 
of article 8, after the words: or the tcaters of the Aleutian Passes j the 
following words: Nor shall it he operative in favor of such Indians prior 
to the 1st January^ 1895. 

This proposition, supported by Senator Morgan and Mr. Justice Har- 
lan, was negatived by a majority of the arbitrators formed of Baron 
de Courcel, Lord Hannen, Sir John Thompson, Marquis Visconti 
Venosta, and Mr. Gregers Gram. 

As to article 9, Sir John Thompson moved- to substitute for the text 
actually being considered by the arbitrators the text which appeared 
as article 6 of the draft of regulations proposed by himself and which 
reserved to the two Governments of Great Britain and of the United 
States the right of denouncing the regulations to be established at 
the end of a period of ten years, and then from year to year. 

After deliberation, the arbitrators, other than Sir John Thompson, 
decided to reject this motion, and continued to the consideration of the 
text of article 9, presented by Baron de Courcel, Marquis Visconti 
Venosta, and Mr. Gregers Gram. 

This text was voted by all the arbitrators, with the exception of Sir 
John Thompson, who voted against it. 

The Tribunal having thus settled the wording of each of the articles 
intended to appear in the regulations prepared in conformity with 
Article VII of the treaty of February 29, 181)2, decided to proceed to 
vote upon the whole of the nine articles of these regulations. 

The whole of the regulations as amended were voted by Baron de 
Courcel, Lord Hannen, Marquis Visconti Venosta, and Mr. Gregers 
Gram. 

Sir John Thompson, Mr. Justice Harlan, and Senator Morgan voted 
against them as an entirety, although approving certain parts of them. 

In consequence, the whole regulations were adopted, and the 
Tribunal decided to incorporate the tea^t iu the award, with the follow- 
ing statement preceding it: 
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And whereas the aforesaitl (IcteriniDation of the forcji^oiiig qneHtions as to the 
exrliisive jurisdiction of the United States mentioned in Article VI leaveit the sub- 
ject in Huch a ]M)8itioH that the concnrrence of (Jrcat I^ritain ih necessary to the 
establishnu^nt of rej^-iilations for the ]»roper protection and preservation of the fur- 
seal in or habitually resorting to the Bering Sea, the Tribunal having decided by a 
majority as to each article of the following regulations, we, the aaid Baron de 
Courcel, Lord llaniien. Maniuis Visconti Vonosta, and Mr. (jregers Gram, assenting 
to the whole of the nine articles of the following regulations, and being a minority 
of the said arbitrators, do decide and determine in the mode provided by the treaty, 
that the iollowiiig concurrent regulations ontHi<le the jurisdictional limits of the 
respective Govern uients are necessary, and that they should extend over the waters 
hereinafter mentioned, that is to sav : 

The arbitrators tlion ])ro(('CMled to the consideration of a project of 
(lechirations, in connection with the regulations, whicli Baron de Oourcei 
in his name, as in that of Marquis Visconti Venosta and Mr. Gregers 
(Irani, i)roposed to the Tribunal to refer to the Governments of the 
UiiitW States and (ireat Ihitain for their consideration. Tbisprojectis 
worded as follows: 

DedaraiiouH made hy the Tribunal of Arbitration and referred to the Governments of the 

United stales and Great Britain for their consideration, 

I. 

The arbitrators declare that the concurrent regulations, as determined npon by 
the Tribunal of Arbitration, by virtue of Article VII of the Treaty of the 29th of 
February, 181)2, being ajiplicaldc to the high sea only, should, in their opinion, be 
supplemented by other regulations apidicabb? within the limits of the sovereignty 
of each of the two powers interested and to be settled by their common agreement. 

n. 

In view of the critical condition to which it appears certain that the race of ftir- 
seals is now reduced in constHjuence of circumstances not fully known, the arbi- 
trators think tit to recommend both Governments to come to an understanding* in 
order to pndiibit .any killing of fur-seals, either on land or at sea, for a period of 
two or three years, or at least one year, subject to such exceptions as the two Gov- 
ernments might think proper to admit of. 

8uch a measure might be recurred to at occasional intervals if found beneficial. 

III. 

The arbitrators declare moreover that, in their opinion, the carrying out of the 
regulatious determined ujion by the Tribunal of Arbitration, should be assured by a 
system of stijjulations and measures to be enacted by the two powers; and that the 
Tribunal must, in consequence, leave it to the two powers to decide upon the means 
for giving effect to the regulations determined upon by it. 

We do certify this English versicm to be true and accurate, and have signed the 
same at Paris this day of August, 1893. 

The first and third of the proposed declarations were unanimously 
adopted without modification. 

As concerns the second, Lord Ilannen, although approving the spirit 
in which it is conc^ 'ved, and although regarding as very desirable that 
the destruction of fur-seals might be entirely suspended during a certain 
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period of time, so as to. enable nature to retrieve tbe losses wliicli this 
nice of animals has undergone, declared that he does not feel authorized 
by the terms of his mandate to ex])ress an opinion on the subject. 

Sir John Thompson looked ui)on the subject in the same light as 
Lord Hannen. 

The other arbitrators adopted the second declaration and it was 
decided that the text of the three declarations should be handed, at 
the same time as the award, but in a separati^ document, to the agents 
of the two Governments of the United States of America and of Great 
Britain, to be transmitted by them to their respective Governments. 

Passing to the consideration of the questions of fj^ which had been 
referred to it by the Britannic Government, by virtue of Article VIII 
of the treaty of February 29th, 1892, the Tribunal noticed that the 
agent and counsel of the Government of the United States had 
admitted that the statement of facts submitted by the agent of the 
Government of Great Britain was conflrmed by the evideiue, and had 
declared themselves in accord with the agent and counsel of the (gov- 
ernment of Great Britain to leave it to the Tribunal to declare and 
pronounce true, as far as it might judge proper, the said statement of 
facts. 

The arbitrators, after deliberating, in consequence, upon the facts 
submitted to the Tribunal, decided unanimously that the said facts, as 
related in the above mentioned statement, are true. 

The arbitrators then proceeded with the final wording of the award, 
so as to make the award agree with each of the decisions arrived at by 
a majority of votes on each of the questions submitted to the Tribunal, 
taking as a basis of this wording, as it had been agreed, the form pre- 
pared by Lord Hannen. 

It was distinctly agreed that the arbitrators who fouiul themselves 
in the minority on certain (piestions were not to be understood as with- 
drawing their votes. Undc^r this reservation, the final text of the 
award was fixed and settled, by a unanimous vote of the arbitrators, 
in the form annexed to the present protocol. 

The Tribunal decided, unanimously, that in conformity with the 
directions of the treaty of February 29th, 1892, two copies of the award 
should be prepared aiul signed to be handed to the two agents of the 
United States of America and of (Jreat Britain, and that a third coi)y 
should also be prepared and signed to be filed in the archives of the 
arbitration, which will remain confided to the French (iovernment. 

A similar decision was adopted as regards the declarations. 

Mr. Justice Harlan then submitted thi^ following motion, which was 
adopted by a unanimous vote of the arbitrators: 

The right is reserved to eacii arbitrator to lilc with the sfrretary of tliis Trihuinil, 
at any time after its adjoiirninont^ and hi'iore the 1st day of .lainiary, ISiH, an o)iin- 
ioD or opinions upon the (jiie.stioiis or any of them snhniitftMl for d(*tonnination, and 
snch opinion or opinions shaU be regarded as an annex to this protocol. 
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The Tribunal decided to meet on Tuesday, August 15th, at 10 a. m., 
with p.losed doors, for the signature of the award and the declarations, 
and immediately thereafter, in public meeting, for the delivery of the 
award and the de(tlaratioiis to the agents of the two Governments. 

Done at Paris, the 14th of August, 1893, and signed: 

The President: *Al.VU. DE COUBOEL. 
The Secretary: A. iMBERT. 

Translation ('crtified to be accurate: 
A. Bailly- Blanch ARD, ) 



H. OUNYNGHAME, i 



Co- Secretaries. 
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MEETING OF TUESDAY, AUGUST 15, 1893. 

The Tribunal assembled, with closed doors, at 10 a. m., all the arbi- 
trators bping present. 

The seven arbitrators signed the final award of the Tribunal, in trip- 
licate copies, on parchment, one of these copies being for each of the par- 
ties, in conformity with the directions of the treaty, and the third, by 
virtue of a previous decision of the Tribunal, to be preserved in the 
archives of the arbitration confided to the safekeeping of the French 
Government. 

The original text was accompanied by an English version, which the 
seven arbitrators have certified by their signatures thereto as being true 
and accurate. 

The seven arbitrators also signed, in trii)licate copies, on parchment, 
the declarations to be referred by them to the two Governments of the 
United States and of Great Britain and certified the English version 
thereof to be true and accurate. 

Lord Hannen and Sir John Tbompson, while signing, stated in 
writing that they a])proved only Declarations T and III. 

The arbitrators then considered a request which had been trans- 
mitted to them by the agents of the United States and of Great 
Britain, to settle the allowances which it would be proper to make to 
the secretaries who had assisted the Tribunal in its labors, and drew 
u]) a statement of these fillowances, which Avas handed to the agents 
of the two Governments, through the care of Mr. Justice Harlan and 
of Sir John Thompson. 

At 11 o'clock the meeting w ith closed doors came to an end and was 
immediately followed by a public meeting. 

All the arbitrators were jjcsont, also the agents of the Governments 
of the United Stjites of America and of Great Britain. 

Upon the request of the i)resident, Mr. Imbert, secretary of the 
Tribunal, handed to the Honorable John VV. Foster, agent of the Gov- 
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eminent of the United States of America, the signed copy of the 
award of the Tribunal intended for the Government of the United 
States. 

Mr. Imbert then handed to the Honorable Charles H. Tapper, agent 
of Her Britannic Majesty, the signed copy of the award of the Tri- 
bunal intended for the Government of Her Britannic Majesty. 

The two copies of the declarations of the arbitrators, signed by them 
and intended for the Governments of the United States of America and 
of Great Britain, were handed in the same form to the agents of the 
two Governments. 

Tlie president then sx)oke as follows: 

Gentlemen: Now we Lave come to the end of our task. W© have done our best 
to accomplish it, without concealing from ourseives the difliculties which compli- 
cated it, nor the heavy responsibilities which it has imposed upon us. Selected 
from various nationalities^ we have not considered ourselves the representatives of 
any one in particular, nor of any government or any human power, but, solely guided 
by our conscience and our reason, we have wished only to act as one of those coun- 
cils of wise men, whose duties were so carefully deiined by the old capitularies of 
France. 

To assist us, we have had at our disposition a library of documents, compiled 
with extreme care, and in order that we might not lose our way among so many 
sources of information, men holding a high rank among the most learned jurists 
and eloquent orators of which the Old or New. Worlds could boast have been will- 
ing so liberally to bestow upon us their advice. 

During weeks and months our labors have been prolonged, and it constantly 
appeared that some new matter had risen before us and that some new problem 
pressed upon our attention. 

To-day, on this great holiday, we are assembled to inform you of the result of our 
abors, hoping with all our hearts that they may be profitable to man, and conform- 
able to the designs of Him who rules his destiny. 

We know that our work is not iierfoct; we feel its defects, which must be inherent 
in all human ejGforts, and are conscious of its weakness, at least in certain points 
jis to which we had to base our action on circumstances necessarily liable to change. 

The declarations which we ofl'er to-day to the two agents, and which we hope will 
be taken into consideration by their Governments, indicate some of the causes of 
the necessary imperfection which we have mentioned. 

We have felt obliged to maintain intact the fundamental principles of that august 
law of nations, which extends itself like the vault of heaven above all countries, 
and which borrows the laws of nature herself to protect the peoples of the earth, 
one against another, by inculcating in them the dictates of mutual good will. 

In the regulations which we were charged to draw up we have had to decide 
between conflicting rights and interests which it was difficult to reconcile. The 
Governments of the United States of America and Great Britain have promised to 
accept and execute our decisions. Our desire is that this voluntary engagement 
may not cause regret to either of them, though we have required of both sacrifices 
which they may, perhaps, regard as serious. This part of our work inaugurates 
great innovation. 

Hitherto, the nations were agreed to leave out of special legislation the vast 
domain of the seas, as in times of old, according to the poets, the earth itself was 
common to all men, who gathered its fruits at their will, without limitation or con- 
trol. You know that even to-day, dreamers believe it possible to bring back human- 
ity to that golden age. The sea, however, like the earth, has become small for men, 
who, like the hero, Alexander, and no less ardent for labor than he was for glory, 
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feel cou fined in a world too narrow. Our work \h a first attempt at a sharing of the 
products of the ocean, which has hitherto heen undivided, and at applying a rule 
to things which escaped every other law hut that of the first occupant. If this 
attempt succeeds, it Avill doubtless be followed by numerous imitations, until the 
entire planet, until the waters as well as the continents will have become the sub- 
ject of a careful partition. Then, perhaps, the conception of property may change 
amongst men. 

Before laying down the mandate which we liavo received in trust from two great 
Governments, we desire to offer our gratitude to all those whose elforts had for their 
object to facilitate the accomplishment of our task, and especially to the agents and 
counsel of the two Governments of the United States of America and Great Britain. 

And, now, a Frenchman may be permitted to use a word which his ancestors 
emjdoyed when they sung the lay of their great Emperor, and to say to all of you: 
Gentlemen, may you retain a kind remembrance of sweet France! 

Lord Haiiiieii, then addressing the i)resident, siiid: 

Mr. de Courcel, on behalf of your late colleagues, I have to express my great 
regret that the absence of the President of the French Republic and Mr. Develle 
from Paris prevents our waiting upon them before leaving this city where wo have 
been so kindly treated. We must therefore beg you, as the French member of the 
late Tribunal of Arbitration, to convey to the President and to the French Govern- 
ment the expression of our sentiments of profound gratitude for the gracious recep- 
tion and generous hospitality which they have extended to us. Our thanks are 
specially <lue to Mr. Develle, who, so much to his own inconvenience, has provided 
US in this palace with so splendid a domicile, and we offer him our apologies for having 
so long, though involuntarily, trespassed on his kindness. 

And now, Mr. de Courcel, I have to discharge a duty which gives me peculiar 
satisfaction. I have to express to you our high appreciation of the manner in which 
you have presided over our deliberations. The puhlic has had the opportunity of 
witnessing the sagacity, the learning, and the courtesy with which you have guided 
the ]>roceedings during the arguments. Your colleagues (mly can know how greatly 
those qualities have assisted us in our private conferences. Let me add, that our 
intimate relations with you have taught us to regard yon with the warmest esteem 
and affection. Permit me to say that you have won in each of us au attache<l friend. 

I must not conclude without an allusion to the remarkable occasion which has 
brought us together. We trust that the result will prove that we have taken part 
in a great historical transaction fruitful in good for the world. Two great nations, 
in submitting their diflerences to arbitration, have set an example which I doubt 
not will bo followed from time to time by others, so that the scourge of war will be 
more an<l more re])ressed. Few can be so sanguine as to expect that all international 
quarrels will be speedily settled by arbitration, instesul of by the dread arbitrament 
of war; but each occasion on which the ])eaceful method is adoi)ted will hasten the 
time when it will be the rule and not the exception. 

One of our poets has said that every prayer for universal ])cace avails to expedite 
its coming. 

We have done more than join in such a supplication; we may hope that we have 
been the humble instruments through whom an answer has been granted to that 
prayer which I doubt not ascends from the hearts of these two kindred nations, that 
peace may forever prevail between them. 

I bid you heartily farewell. 

Senator Mor«»}ui then addressed the following remarks to express his 
share in the sentiments which Lord Hannen had Just interpretetl: 

The arbitrators on the part of the United States mo.st sincerely unite in the very 
happy expressions that have fallen from Lord Hannen, of grateful appreciation of 
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the splendid hospitulity of the French Cioveniuient and people. We have been their 
guests for many months, and have been under the shelter of thi'ir laws and in the 
presence of their grand and beautiful civilization, and during all that time we have 
felt that our welcome did not cease to be cordial. 

If we should take a naorow view of the results of this arbitration, the United 
States would have a regret that the important judicial questions we have been con- 
sidering were not stated in a broader form in the treaty between these great Powers. 
The opportunity was offered when the treaty was in process of formation to have 
presented in a more equitable light the rights of the nations to whose islands and 
coasts the fur-seals habitually resort for places of abode and shcdter in the snmmer 
season; to control and protect them under the legal rnlos and intendments that 
apply universally to the animals that are classed as domestii*, or domesticated ani- 
inals, because of their usefulness to moA. 

My colleague and I concurred in the view^ that the treaty presented this subject 
for consideration in its broadest aspect. Our honorable colleagues, however, did 
not so construe the scope of the duty prescribed to the Tribunal by the treaty. They 
considered that these questions of the right of property and protection in respect to 
the fur-seals were to be decided upon the existing state of the law, and, limling no 
existing precedent in the international law, they did not feel warranted in creating 
one. 

As the rights claimed by tho United States could only be supported by interna- 
tional law, in their estimation, and inasmuch as that law is silent on the subject, 
they felt that under the treaty they could find no legal foundation for the rights 
claimed that extended beyond the limits of the territorial jurisdiction of the United 
States. 

This ruling made it necessary to resort to the power conferred upon the Tribunal 
to establish, by the authority of both Governments, regulations for the prcscrvatitm 
and protection of the fur-seals, to which the treaty relates. In this new and untried 
held of experiment, much embarrassment was found in conflicting interests of an 
important character, and yet more difficulty in the uncertainty as to the facts upon 
which regulations could be bjised that would be at once just to those interests, and 
would afford to the fur-seals proper preservation and protection. 

The United States will fully understand and appreciate those difficulties, and will 
accept the final award as the best possible result, untler existing conditions. A very 
large measure of protection is secured by the regulations adopted by the Tribunal 
to the Alaskan herd of fur-seals; and the virtual repression of the use of ruearms iu 
])elagic sealing is an earnest and wise guaranty that those coniinon interests may be 
pursued without ]>utting iu serious peril the i)eace of the two countries. 

It is a great pleasure to the arbitrators appointed on the part of the United Stat^is 
that they can bear the highest testimony to the ability, integrity, patience, industry, 
and judicial impartiality of their colleagues in this Tribunal. 

Our labors have been arduous and protracted, but havv. been attended with uni- 
form courtesy and good feeling on the i)art of all the members of the Tribunal. 

We hope for still broader and better results from the foundations we have laid in 
this new field of international agreements. 

To the presi<lent of the Tribunal we owe a debt that we gratefully acknowledge, 
that he has so patiently and with such distinguished ability discharged the difficult 
duties of his position. 

The agents of the respective Governnu-nts have juepsired, at great expt^nse of 
labor and with nnuKual skill and industry, every available fact that would throw 
any light ui)on the matters in controversy, and the <;ounscd have dealt with the great 
masses of evidence so prepared with that marked ability for which they have 
become renowned upon other occasions. Conscious of having done all we could to 
reach conclusions that are just and will be salutary, we close our labors in the hope 
that they will be acceptable to all nations. 
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The president thereai>on said that he cheerftdly accepted the missiou 
to transmit to the President of the French Bepublic and to Mr. Develle 
the thanks of the members of the Tribunal. 

He thanked personally Lord Hanuen and Senator Morgan for the 
sentiments which they had expressed concerning himself. 

He then announced that the Tribunal had closed its labors, and at 
12 m. the Tribunal acljourned sine die. 

Done at Paris, the 15th of August, 1893, and signed : 

The President : AlPH. DE COUROEL. 
The Agent for the United Statee : JOHN W. FOSTER. 
TheAgent for Great BHtain: CHARLES H. TUPPEB. 

The Secretarg : A. ImBKRT. 

Translation certified to be accurate: 



A. Bailly-Blanchabd, ) cosecretaries. 

H. CUNYNGHAME, > 



AWARD 

OP 

THE TRIBUNAL OF ARBITRATION 

CONSTITUTED 

UNDER THK TREATY CONCLUDED AT WASHINGTON, 

THE 29TH OF FEBRUARY, 1892, 

BETWEEN 

THE UNITED STATES OF AMERICA 

AND HER MAJESTY THE QUEEN OF THE UNITED KINGDOM 

OF GREAT BRITAIN AND IRELAND. 



Wliereas by a treaty between the United States of America and 
GreM Britain, signed at Washington, February 29, 1892, the ratifica- 
tions of which by the Governments of the two countries were exchanged 
at London on May the 7th, 1892, it was, amongst other things, agreed and 
concluded that the questions which had arisen between the Govern- 
ment of the United States of America and the Government of Her 
Britannic Majesty, concerning the jurisdictional rights of the United 
States in the waters of Bering's Sea, and concerning also the preser- 
vation of the fur-seal in or habitually resorting to the said sea, and the 
rights of the citizens and subjects of either country as regards the 
taking of fur-seals in or habitually resorting to the said waters, should 
be submitted to a Tribunal of Arbitration, to be composed of seven 
Arbitrators, who should be appointed in the following manner — that is 
to say: Two should be named by the President of the United States; 
two should be named by Her Britannic Majesty; His Excellency the 
President of the French Republic should be jointly requested by the 
High Contracting Parties to name one; His Majesty the King of Italy 
should be so requested to name one; His Majesty the King of Sweden 
and Norway should be so requested to name one; the seven Arbitrators 
to be so named should be jurists of distinguished reputation in their 
respective countries, and the selecting Powers should be requested 
to choose, if possible, jurists who are acquainted with the English 
language; 

And wliereas it was further agreed by Article II of the said Treaty 
that the Arbitrators should meet at Paris within twenty days after the 
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delivery of the Counter Oases iiieiitioiied Id Article IV, and should 
proceed iinpjirtially and carefully to examine and decide the questions 
which had been or should be laid before them as in the said Treaty 
provided on the j)art of the Governments of the United States and of 
Her Britannic Majesty,' respectively, and that all questions considered 
by the Tribunal, including the tinal decision, should be determined by 
a majority of all the Arbitrators; 

And whereas by Article VI of the said Treaty, it was further pro- 
vided as follows: 

In deciding the matters submitted to the said Arbitrators, it is agreed that the 
folJowin«;»^ iive i)oints shaU be submitted to tbem, in order that their award shftll 
embrace a distinct decisitm npon each of said five jmintH, to wit: 

1. What exchi^ivejnrisdiction in the sea now known as the Bering's Sea, and what 
exclnsive rights Ifc the Bcal tisheries therein, did Russia assert and exercise jiriorand 
np to the time of the cession of Alaska to the Tnited States f 

2. How far were these claims of jnrisdiction as to the seal fisheries recognized and 
conceded bv Great Britain ? 

3. Was the body of water now known as the Bering's Sea inclnded in the phrase 
Panfic OvvaUy as nsed in the Treaty of 1825 between Great Britain and Rnssia; and 
what riglits, if any, in the Bering's Sea were held and exclusively exercised by Russia 
after said Treaty f 

4. Did not all the rights of Russia as to jurisdiction and as to the seal fisheries in 
Bering's Sea oast of the water boundary, in the Treaty between the United States and 
Russia of the 30th of March, 1867, i^ass unimpaired to the United States under that 
Treaty ? 

5. lias the United States any right, and if so, what right of protection or property 
in the fur-seals frequenting the islands of the United Sta'es in Bering Sea when snch 
seals are found outside the ordinary three-mile limit f 

And whereas, by Article VII of the said Treaty, it was further agreed 
as follows: 

If the determination of the foregoing questions as to the exclusive jurisdiction of 
the Unite<l States shall leave the subject in sucli positicm that the concurrence of 
Gr<'at Britain is necessary to the establishment of Regulations for the pro])er protec- 
tion and preservation of the fur-seal in, or habitually resorting to, the Bering Sea, 
the Arbitrators shall then determine what concurrent J^egulations, outside the juris- 
dictional limits of the respective Governments, are necessary, ami over what waters 
such regulations shoubl extend; 

Th(^ High Contracting Parties furthermore agree to cooperate in securing the 
adhesion of other Powers to such Regulations; 

And wliereas, by Article VIII of the said Treaty, after reciting that 
the High (contracting Parties had found themselves unable to agree 
upon a reference which should include the <iuestion of the liability of 
each for the injuries alleged to have been sustained by the other, or by 
its citizens, in connection with the claims presented and urged by it, 
and that "they were solicitous that this subordinate question should 
not interrupt or longer delay the submission and determination of the 
main (|uesti(ms,'' the High (Contracting Parties ngreed that "either of 
them might submit to the Arbitrators any (piestion of fact involved in 
said claims and ask for a linding thereon, the question of the liability 
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of either Government upon the facts found to be the subject of furtlier 
negotiation;" 

And whereas the President of the United States of America named 
the Honorable John M. Harlan, Justice of the Supreme Court of the 
United States, and the Honorable John T. Morgan, Senator of the 
United States, to be two of the said Arbitrators, and Her Britannic 
Majesty named the Eight Honorable Lord Hannen and the Honorable 
Sir John Thomj)Son, minister of justice and attorney- general for Can- 
ada, to be two of the said Arbitrators, and His Excellency the Presi- 
dent of the French Eepublic named the Baron de Courcel, Senator, 
Ambassador of France, to be one of the said Arbitrators, and His 
Majesty the King of Italy named the Marquis Emilio Visconti Venosta, 
former Minister of Foreign Affairs and Senator of the Kingdom of 
Italy, to be one of the said Arbitrators, and His Majesty the King 
of Sweden and Norway named Mr. Gregers Gram, minister of state, 
to be one of the said Arbitrators; 

And whereas We, the said Arbitrators, so named and appointed, 
having taken upon ourselves the burden of the said Arbitration, and 
having duly met at Paris, proceeded impartially and carefully to exam- 
ine and decide all the questions submitted to us, the said Arbitrators, 
under the said Treaty, or laid before us as provided in the said Treaty 
on the part of the Governments of Her Britannic Majesty and the 
United States, respectively; 

Now We, the said Arbitrators, having impartially and carefully 
examined the said questions, do in like manner by this our Award 
decide and determine the said questions in manner following, that is to 
say, we decide and determine as to the five i^oints mentioned in Article 
VI as to which our Award is to embrace a distinct decision upon each 
of them : 

As to the first of the said five i)oint8. We, the said Baron de Courcel, 
Mr. Justice Harlan, Lord Hannen, Sir John Thompson, Marquis Vis- 
conti Venosta, and Mr. Gregers Gram, being a majority of the said Arbi- 
trators, do decide and determine as follows: 

By the Ukase of 1821 Russia claimed jurisdiction in the sea now 
known as the Bering's Sea to the extent of 100 Italian miles from the 
coasts and islands belonging to her, but, in the course of the negotia- 
tions which led to the conclusion of the Treaties of 1824 with the 
United States and of 1825 with great Britain, Kussia admitted that 
her jurisdiction in the said sea should be restricted to the reach of can- 
non shot from shore, and it appears that from that time up to the time 
of the cession of Alaska to the United States Russia never asserted 
in fact or exercised any exclusive jurisdiction in Bering's Sea or any 
exclusive rights in the seal fisheries therein beyond the ordinary limit 
of territorial waters. 

As to the second of the said five points. We, the said Baron de Cour- 
cel, Mr. Justice Harlan, Lord Hannen, Sir John Thompson, Man^uis 
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Visconti Yenosta, and Mr. Gregers Graiu, being a majority of the said 
Arbitrators, do decide and determine tliat Great Britain did not recog- 
nize or concede any claim, upon the part of Itussia, to exclusive juris- 
diction as to the seal fisheries in Bering Sea, outside of ordinary terri- 
torial waters. 

As to the third of the said five points, as to so much thereof as 
requires us to decide whether the body of water now known as the 
Bering Sea was included in the phrase " Paeific Ocean " as used in the 
Treaty of 1825, between Great Britain and Russia, We, the said Arbitra- 
tors, do unanimously decide and determine that the body of water now 
known as the Bering Sea was included in the phrase "Pacific Ocean" 
as used in the said Treaty. 

And as to so much of the said third point as requires us to decide 
what rights, if any, in the Bering Sea were held and exclusively exer- 
cised by Eussia after the said Treaty of 1825, We, the said Baron de 
Courcel, Mr. Justice Harlan, Lord Hannen, Sir John Thompson, Mar- 
quis Visconti Venosta, and Mr. Gregers Gram, being a majority of the 
said Arbitrators, do decide and determine that no exclusive rights of 
jurisdiction in Bering Sea and no exclusive rights as to the seal fisheries 
therein were held or exercised by Eussia outside of ordinary territorial 
waters after the Treaty of 1825. 
I. As to the fourth of the said five points. We, the said Arbitrators, do 

unanimously decide and determine that all the rights of Eussia as to 
jurisdiction and as to the seal fisheries in Bering Sea, east of the water 
boundary, in the Treaty between the United States and Eussia of the 
30th March, 1867, did pass unimpaired to the United States under the 
said Treaty. 

As to the fifth of the said five points. We, the said Baron de Courcel, 
Lord Hannen, Sir John Thompson, Marquis Visconti Venosta, and Mr. 
Gregers Gram, being a majority of the said Arbitrators, do decide and 
determine that the United States has not any right of protection or 
property in the fur seals frequenting the islands of the United States 
in Bering Sea, when such seals are found outside the ordinary three- 
mile limit. 

And whereas the aforesaid determination of the foregoing questions 
as to the exclusive jurisdiction of the United States mentioned in Arti- 
cle VI leaves the subject in such a position that the concurrence of 
Great Britain is necessary to the e^^tablishment of Eegulations for the 
proper protection and preservation of the fur-seal in or habitually 
resorting to the Bering Sea, the Tribunal having decided by a majority 
as to each Article of the following Eegulations, Wo, the said Baron de 
Courcel, Lord Hannen, Marquis Visconti Venosta, and Mr. Gregers 
Gram, assenting to the whole of the nine Articles of the following 
Eegulations, and being a majority of the said Arbitrators, do decide 
and determine, in the mode provided by the Treaty, that the following 
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concurrent Eegulations outside the jurisdictional limits of the respec- 
tive Governments are necessary and that they should extend over the 
waters hereinafter mentioned; that is to say: 

Article 1. 

The Governments of the United States and of Great Britain shall 
forbid their citizens and subjects respectively to kill, capture, or pursue, 
at any time and in any manner whatever, the animals commonly called 
fur seals, within a zone of sixty miles around the Pribilof Islands, 
inclusive of the territorial waters. 

• The miles mentioned in the i)receding paragraph are geographical 
miles of sixty to a degree of latitude. 

Article 2. 

The two Governments shall forbid their citizens and subjects respec- 
tively to kill, capture, or pursue, in any manner whatever, during the 
season extending, each year, from the 1st of May to the 31st of July, 
both inclusive, the fur seals on the high sea, in the part of the Pacific 
Ocean, inclusive of the Bering Sea, which is situated to the north of 
the 35th degree of North latitude, and eastward of the 180th degree of 
longitude from Greenwich till it strikes the water boundary described 
in Article 1 of the Treaty of 18G7 between the United States and Rus- 
sia, and following that line up to Bering Straits. 

Article 3. 

During the period of time and in the waters in which the fur seal 
fishing is allowed, only sailing vessels shall be permitted to carry on or 
take part in fur-seal fishing operations. They will, however, be at lib- 
erty to avail themselves of the use of such canoes or undecked boats, 
propelled by paddles, oars, or sails, as are in common use as fishing 
boats. 

Article 4. 

Each sailing vessel authorized to fish for fur seals must be provided 
with a special license issued for that purpose by its Government and 
shall be required to carry a distinguishing flag to be prescribed by its 
Government. 

Article 6. 

The masters of the vessels engaged in fur seal fishing shall enter 
accurately in their official log book the date and place of each fur seal 
fishing operation, and also the number and sex of the seals captured 
upon each day. These entries shall be communicated by each of the 
tWQ Grov^rnments to the other at the end of eacU fishing season. 
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Article 6. 

Tlie use of nets, tirearins, and explosives shall be forbidden in the 
fur seal fishing. This iestri(!tion shall not apply to shotguns when 
such fishinj:: takes phicc outside of l>eriug's Sea, during the seiison when 
it may be lawfully carried on. 

Article 7. 

The two (lovernmcMits shall take measures to control the fitness of 
the men authorized to eujiiage in fur seal fishing; these men shall have 
been proved lit to handle with sutticient skill the weapons by means .of 

which this fishing may be carried on. 

• 

Artkjle 8. 

The regulations contained in the preceding articjles shall not apply 
to Indians dwelling on the coasts of the territory of the United States 
or of Great Hritain and carrying on fur seal fishing in canoes or 
undecked boats not transported by or used in connection with other 
vessels and propelled wholly by paddles, oars, or sails, and manned by 
not more than five persons each, in the way hitherto practiced by the 
Indians, provided such Indians are not in the emph)yment of other 
persons, and provided that, when so hunting in canoes or undecked 
boats, they shall not hunt fur seals outside of territorial waters under 
contract for the delivery of the skins to any person. 

This exem|)tion shall not be construed to affect the municipal law of 
either country, nor sliall it extend to the waters of Bering Sea or the 
waters of the Aleutian Passes. 

Nothing herein contained is intended to interfere with the employ- 
ment of Indians as hunters or otherwise in connection with fur sealing 
vessels as heretofore. 

Article 9. 

The concurrent regulations hereby determined with a view to the 
protection :ind preservation of the fur seals shuU remain in force until 
they have been, in whole or in part, abolished or modified by common 
agreement between the (iovernments of the United States and of 
(rrejit Britain. 

The said concurrent regulations shall be submitted every five years 
to a new examination, so as to enable both inter(\sted Governments to 
consider whether, in the light of past experience, there is occasion for 
any modification thereof. 

And whereas the (loveriiment of Her BritJinnic Majesty did submit to 
the Tribumil of Arbitration by Article VIII of the said Treaty certain 
questions of fact involved in the claims referred to in the said Article 
VIII, and did also submit to us, the said Tribunal, a statement of the 
said facts, as follows, that is to say : 
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Findings of fact proposed hy (he Agent of Great Britain and agreed to as proved hy the 
Agent for the United States, and submitted to the Tribunal of Arbitration for its 
consideration, 

1. That the several searches and seizures, whether of shij^s or goods, and the sev- 
eral arrests of masters and crews, respectively mentioned in the Schedule to the 
British Case, pages 1 to 60, inclusive, were made by the authority of the United 
States Government. The questions as to the value of the said vessels or their con- 
tents, or either of them, and the question as to whether the vessels mentioned in the 
Schedule to the British Case, or any of them, were wholly or in part the actual prop- 
erty of citizens of the United States, have been withdrawn from and have not l)een 
considered by the Tribunal, it being understood that it is open to the United States 
to raise these questions, or any of them, if they think fit, in any future negotiations as 
to the liability of the United States Government to pay the amounts mentioned in the 
Schedule to the Brstish Case; 

2. That the seizures aforesaid, with the exception of the *' Pathfinder," seized at 
Neah-Bay, were made in Bering Sea at the distances from shore mentioned in the 
Schedule annexed hereto marked " C"; 

3. That the said several searches and seizures of vessels were made by jiublic 
armed vessels of the United States the commanders of which had, at the several 
times when they were made, from the Executive Department of the Government of 
the United States, instructions, a copy of one of which is annexed hereto, marked 
"A", and that the others were, in all substantial respects, the same: that in all the 
instances in which proceedings were had in the District Courts of the United States 
resulting in condemnation, such proceedings were begun by the filing of libels, a 
copy of one of which is annexed hereto, marked *^B", and that the libels in the 
other proceedings were in all substantial respects the same: that the alleged acts 
or offenses for which said several searches and seizures were made were in each case 
done or committed in Bering Sea at the distances from shore aforesaid ; and that yi 
each case in which sentence of condemnation was passed, except in those cases when 
the vessels were released after condemnation, the seizure was adopted by the Gov- 
ernment of the United States; and in those cases in which the vessels were released 
the seizure was made by the authority of the United States; that the said fines and 
imprisonments were for alleged breaches of the muuicipal laws of the United States, 
which alleged breaches were wholly committed in Bering Sea at the distances from 
the shore aforesaid; 

4. That the several orders mentioned in the Schedule annexed hereto and marked 
" C " warning vessels to leave or not to enter Bering Sea were made by public armed 
vessels of the United States the commanders of which had, at the several times 
when they were given, like instructions as mentioned in finding 3, and that the ves- 
sels so warned were engaged in sealing or prosecuting voyages for that pur2)ose, and 
that such action was adopted by the Government of the United States ; 

5. That the District Courts of the United States in which any proceedings were had 
or taken for the purpose of condemning any vessel seized as mentioned in the IBched- 
ule to the Case of Great Britain, pages 1 to 60, inclusive, had all the jurisdiction and 
powers of Courts of Admiralty, including the prize jurisdiction, but that in each 
case the sentence pronounced by the Court was based upon the grounds set forth in 
the libel. 

B S — VOL I 
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Annex A. 

Treasury Deparoiext, Office of thk Secretabt, 

ffMhirngtom, April Sly 1SS6. 

HtRz Referring; to DepartnieDt letter of this date, directing yoa to proceed with 
the reveniif; dteamer Btarj under yoar coiiimand, to the seal islaiidd, etc., yoa are 
hereby clothcfl with full power to enforce the law contained in the provisions of 
Section 1956 of the I/nited States Revised Statutes, and directed to seize all vessels 
and arrest and deliver to the proper authorities any or all persons whom yoa may 
det<;ct violating the law referred to, after dne notice shall have been given. 

Yon will al.<M> seize any liquors or tire-arms attempted to be introduced into the 
country without proper pennit, under the provisions of Section 1H55 of the ReTtsetl 
Statute.H and the Proclamation of the President dated 4th February, 1870. 
Renper^tfully yours, 
(Signed) C. S. Fairchild, 

Acting Secreiarg. 
Cajit. M. A. Healy, 

Commanding Jievenue Steamer Bear, San Francisco, California, 



AxxEX B. 

IN THE DISTRICT COURT OF THE UNITED STATES FOR THE DISTRICT 

OF ALASKA. 

AUOi;8T SPECIAL TERM, 1886. 

To tin: Ifonorahle Lafayette JJaicsonf Judge of said District Court: 

The libel infonnntion of M. D. Ball, Attorney for the United States for the District 
of Alaska, who prosecutes on behalf of said United States, and being present here 
in (*ourt in his proper person, in the name and on behalf of the said United States, 
a^aiuHt the schooner J/iorn/oi/, her tackle, apparel, boats, cargo, and furnitnre, and 
against all peiHons intervening for their intciest therein, in a canse of forfeiture, 
nl leges and informs aH follows: 

That Cliarhs A. Abbey, an ollicer in the Revenue-Marine Service of the United 
StatcH, and on .special duty in tluj waters of the district of Alaska, heretofore, to 
wit, on the first day of August, 188G, within the limits of Alaska TeiTitory, and in 
the waters thereof, and within the civil and judicial district of Alaska, to wit, 
within the waters of that portion of Bering Sea belonging to the said district ou 
waters navigable from the Hca by vessels of 10 or more tons burden, seized the 
ship or vcHKel connnonly called a schooner, the Thornton, her tackle, apparel, boats, 
cargo, and furniture, being the property of Fonio person or persons to the said 
Attorney unknown, as forfeited to the l"nit(!d States, for the fcdlowing causes: 

That thoHai<l vessel or schooner was found engaged in killing fur-seal within the 
limits of Alasku Territory, and in the waters thereof, in violation of Section 1956 of 
the Kevised Statutes of the United States. 

And the said Attorney saith that all and singular the premises are and were trae, 
and within the Admiralty and maritime juriKdiction of this Court, and that by 
reason thereof, and by force of the statutes of the United States in such cases made 
and i)rovidcd, tin; aforementioned and described schooner or vessel, being a vessel 
of over 20 tons burden, her tackle, api»nrel, boats, cargo, and furniture, became and 
are forfeited to the use of the said United States, and that said schooner is now 
within the district aforesaid. 

Wherefore the said Attorney i)ray8 the usual process and monition of this honor- 
able Court issue iu this behalf, and that all persons interested in the before- 
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mentioned and described acliooner or rcssel may be cited Id goneral and special to 
auswer tlie premises, and all due proceediuga l}ciDg )iad, tliat tlie aaiil scbooner oi 
vessel, lier iackle, apparel, boats, cargo, aud furniture may, for tlie cause ni'orcsaid, 
aud others appearing, bo coudemned by tbo dettnite sentunce and decree of title hon- 
orable Court, as forfnited to the ubc of tbu s:iiil United Statics, according to the form 
of the statute of tlie said United Stales iu ench cuties uinde and provided. 

(Signed) M. D. Bali., 

United Slalet Diitiiet Attorney for the DialricI of Atanka. 

Annex C. 

The following table abowa the names of the Itritisb sealing vessels seized or 
warned by United States revenue cruisers, 1SS6-1S93, aud the approximate distance 
froui land when seized. Tho distancca asaij^ned in the cases of the Carolena, Thorn- 
ton, aud Ontvari are ou the anthoiity of United Statca Naval Commander Abbey. 
(See Fiftieth Congreaa, second aession, Senate Executive Document No. 106, pp. 
20, 30, 40.) The distances assigned in tlie caeca of the Anna Beck, IV. P. Saifirard, 
DtlpMn, and Grace are on the authority of Captain Sbepard, U. S. K. M. (Btae Book, 
United States, No. 2, 1890, pp. 80-83. See Appendix, Vol. Ill) : 
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('>Keiihl!«yl»in the Stiito of Waslilngton, «nd the J'o«/nrfrt' wan «.'b,iil tliore on clmrai 
agBlDIt li*r In tho Baring Se:i in tlie previoiw year. Slio w;n reloiaod I wo dnys Intor. 

And whereas the Govertiineiit of Her Britaiitiic Majesty did ask the 
said Arbitrators to And the said facts as set forth iu the said state- 
ment, and whereas the Agent and Counsel for tlie United State.s Gov- 
ernment thereupon in onr presence informed ns that the said statement 
of facts was sustained by the evidence, and that they hud agreed with 
the Agent and Counsel for Her Biitaunic Majesty that We, the Arbi- 
trators, if we shonld think fit eo to do, might find the said statement of 
facts to bo true. 

S"ow, We, the said Arljitrators, do iiimiiiinously find the facts as set 
forth in the said statement to bo true. 

And whereas each aud every question which has been considered by 
the Tribunal has been determined by a majority of all the Aibitratora; 
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Now, We, Baron de Courcel, Lord Hniineii^ Mr. Justice Harlan, Sir 
John Thompson, Senator Morgan, the Marquis Visconti Venosta, and 
Mr. Gregers Gram, the respective minorities not withdrawing their 
votes, do declare this to be the final Decision and Award in writing of 
this Tribunal in accordance with the Treaty. 

Made in duplicate at Paris and signed by us the fifteenth day of 
August, in the year 1893. 
And We do certify this English Version thereof to be true and accurate. 

Alph. de Courcel. 

John M. Harlan. 

John T. Morgan. 

Hannen. 

Jno. S. D. Thompson. 

Visconti Venosta. 

G. Gram. 



DECLARATIONS 

MADE BY THE TRIBUNAL OF ARBITRATION 

AND REFERRED 

TO THE GOVERNMENTS OF THE UNITED STATES AND GREAT BRITAIN 

FOR THEIR CONSIDERATION. 



The Arbitrators declare that the concurrent Eegulations, as deter- 
mined upon by the Tribunal of Arbitration, by virtue of Article VII of 
the Treaty of the 29th of February, 1892, being applicable to the high 
sea only, should, in their opinion, be supplemented by other Kegulations 
applicable within the limits of the sovereignty of each of the two 
Powers interested and to be settled by their common agreement. 

II 

lu view of the critical condition to which it appears certain that the 
race of fur-seals is now reduced in consequence of circumstances not 
fully known, the Arbitrators think fit to recommend both Govern- 
ments to come to an understanding in order to prohibit any killing of 
fur-seals, either on land or at sea, for a period of two or three years, 
or at least one year, subject to such exceptions as the two Governments 
might think proper to admit of 

Such a measure might be recurred to at occasional intervals if found 
beneficial. 

Ill 

• 

The Arbitrators declare, moreover, that, in their opinion, the carrying 
out of the Regulations determined upon by the Tribunal of Arbitration 
should be assured by a system of stipulations and measures, to be 
enacted by the two Powers, and that the Tribunal must, in conse- 

85 
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quence, leave it to tbe two Powers to decide upon the means for giving 
effect to tbe Regulations determined upon by it. 

We do certify this English version to be true and accurate, and have 
signed tbe same at Paris this 15th day of August, 1893. 

Alph de Coubcel. 

John M. Harlan. 
1 approve Declarations I and III 

Hannen. 
I approve Declarations I and III 

Jno. S. D. Thompson. 

John T. Morgan. 

ViscoNTi Venosta. 

G. Gram. 
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[After the argnments of ooansel wore conclndecl. tlio Tribunal of Arbitration wont 
iulo Conference to consider anil dctcriuinc tlie various matters submitted to it. All 
the questions discussed were examiucd nnd fully considomd by the Arbitrators, and 
in order that they might have an opportuaity to put upon record in tho form of 
written opinions fif they so desired), the views expressed by them in couforence, the 
Tribunal, at the close of its deliberations, adopted aud e»nbodied in the Protocol of 
August 14, 1893, the following resolution: 

*'The right is reserved to each Arbitrator to file with the secretary of this Tribunal, 
at auy time after the adjourumout, and before the first day of January, 1894, an 
opinion or opinions upon the questions or any of them submitted for determination, 
and such opinion or opinions shall be regarded as an auuex to this Protocol/' 

The opinions below embody, substantially, what was said orally in conference by 
Mr. Justice Harlan upon the question^ or matters alluded to in those opinions.] 



PART I. 

THE JURISDICTION OF THE TRIBUNAL OF ARBITRATION. 

1. 

BEIflARKS 1I¥ SUPPORT OF IflOTION THAT THE TRIBUIVAIi FIRST 
DETERinilVE ITS CO:?IPETEIV€¥ OR POWERS, UNDER THE 
TREATY, IIV RESPECT TO CERTAIN MATTERS. 

(These remarks were made at the first meeting of the Arbitrators after counsel had 
concluded their arguments.) 

Mr. President: It has been suggested that the Arbitrators have a 
full iutercliange of views touching the questions submitted by the 
treaty for determination before any formal vote is taken. I entirely 
approve this suggestion. We ought to have the benefit of such an in- 
terchange of views before placing upon record the conclusions we have 
respectively reached. 

But, in my judgment, our first duty is to determine the competency 
of this Tribunal, under the treaty, to doil with the various matters sub- 
mitted to us by the two governments. I move, therefore, that the 
Tribunal, before entering upon the consideration of these matters 
upon their merits, determine its competency, so far as it may be in- 
volved in the following questions: 

1. Is it competent, under the treaty, for this Tribunal to prescribe 
regulations applicable to such parts of the Xorth Pacific Ocean, outside 

6 



of tlie jurisdictional limits of the two governments, as are traversed by 
the seals frequenting the Pribilof Islands, if, upon the facts, regula- 
tions of that character are necjessary for the proper i)rotectiou and pres- 
ervation of the fur seal in, or habitually resorting to, Bering Seat 

2. Is it competent, under the treaty, for this Tribunal to prescribe 
regu hit ions for a closed season covering such waters of both Bering 
Sea and the North Piwific Ocean, outside thejurisdictionallimits of the 
two countries, as are habitually traversed by these fur seals, and 
embracing the months during which fur seal may be taken in the open 
seas, and during wliich ch)sed season all hunting of said seals in such 
waters shall be forbidden, provided the facts show that regulations of 
that character are necessary for the proper i^rotection and preservation 
of the fur seal in, or habitually resorting to, Bering Seat 

We tind that counsel difl'er widely as to the powers of the Tribunal 
touching the matters referred to in this motion. 

The British (government, in its Counter Case, and its counsel in their 
printed argument, question the authority of the Tribunal, under the 
treaty, to prescribe regulations applicable to the North Pacific Ocean, 
even if it be found that regulations covering a part of that ocean are 
absolutely ess(»ntial to the proper j)rotection and preservation of these 
fur seals. And that Government and its learned counsel, at whose 
head is the Attorney-General of Great Britain, while not expressly 
disputing our power to establish a zone around the Pribilof Islands 
within which pelagic^ sealing may be entirely prohibited at all seasons, 
also deny that this Tribunal has any authority to prescribe regulations 
which, by their necessary operation, will put an end altogether to the 
business of hunting these seals in the open waters of Bering Sea out- 
side of such zone or in the North Pacific Oc(^an. 

The United States contends that the treaty requires at our hands 
whatever regulations are necessary for the proper protection and pres- 
ervation of these fur seals when found outside the jurisdictional limits 
of the respective Governments, either in Bering Sea or in the North 
Pacific Ocean ; that the power to prescribe such regulations is expFessly 
conferred; and that a refusal to exert such power, if its exercise be 
found, under the evidence, necessary to the preservation of this race, 
will be a refusal to execute the treaty, and, therefore, would defeat one 
of its principal objects. 

For one, I wish to know, before any interchange of views occurs 
between Arbitrators in respect to the merits of the several matters sub- 



mitted, what the Tribunal deems its powers to be in regard to the 
subjects we are here to consider, l^o Arbitrator should be put in such 
position that it can be said that his views as to the competency of 
the Tribunal were withheld uatilthe majority had expressed opinions in 
respect as well to the merits of the several questions of right arising 
under the treaty, as to the necessity of regulations for the proper 
protection and preservation of these seals. 

If, however, it be the pleasure of Arbitrators to interchange views 
upon the merits of all the questions before us, not involving the jurisdic- 
tion of the Tribunal, before any vote is taken, and if they order my 
motion to lie upon the table for the present, I will acquiesce, if it be 
understood that the first recorded vote shall be upon the points em- 
bodied in that motion. 

Let me say in this connection that, the arguments having been con- 
cluded, I am prepared to indicate to any Arbitrator, whenever desired 
by him, the conclusion reached by me touching any question before us, 
whether relating to the merits of the case or to the competency of the 
tribunal. Any such expression of views must, of course, be subject to 
the possibility of their being changed or modified as the result of our 
discussions in conference. If there are other questions of the juris- 
diction of this Tribunal besides those named by me in respect to which 
any Arbitrator desires action by the Tribunal before coming to matters 
that must be covered by the award, I will cooperate with him in 
having such action, and this without reference to the nature of the 
question. If any Arbitrator wishes to know, in advance, what the 
Tribunal thinks as to its competency or powers, I shall deem it my duty, 
so far as my action can have effect, to put his mind at rest in respect 
to that matter. 

But, Mr. President, I can not stop here without running the risk of 
being charged with concealing some things that are on my mind and 
which Arbitrators are entitled to know before acting upon this motion. 
My conviction is absolute that the treaty as interpreted by the British 
Government and its counsel, in respect to the powers of the Tribunal, 
is not the treaty I was asked to aid in executing. It is not the treaty 
Great Britain would have asked the United States to sign. It is not 
the treaty which the President of the United States would have ap- 
proved. It is not the treaty which a single member of the Senate of 
the United States would have sustained by his vote. So strong is my 
conviction upon this subject that if this Tribunal does not conceive 
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Now, We, Baron de Courcel, Lord Hniinen, Mr. Justice Harlan, Sir 
John Thompson, Senator Morgan, the Marquis Visconti Venosta, and 
Mr. Gregers Gram, the respective minorities not withdrawing their 
votes, do declare this to be the final Decision and Award in writing of 
this Tribunal in accordance with the Treaty. 

Made in duplicate at Paris and signed by us the fifteenth day of 
August, in the year 1893. 
And We do certify this English Version thereof to be true and accurate. 

Alph. de Courcel. 

John M. Harlan. 

John T. Morgan. 

Hannen. 

Jno. S. D. Thompson. 

Visconti Venosta. 

G. Gram. 



Goverirmeiit of the United States of America and the Government of 
Her Britannic Majesty, which are described, generally, in Article I of 
the treaty of February 29, 1892,* as questions ^' concerning the jurisdic- 

* TREATY BETWEEN THE UKITED STATES OF AMERICA AKL GREAT BRITAIN CON- 
CLUDED FEBRUARY 29, 1892. 

The United States of America and Her Majesty the Queen of the United Kingdom 
of Great Britain and Ireland, being desirous to provide for an amicable settlement of 
the questions which have arisen between their respective Governments concerning 
the jurisdiction nl rights of the United States in the -waters of Bering's Sea, and con- 
cerning also the preservation of the fur-seal in, or habitually resorting to, the said 
sea, and the rights of the citizens and subjects of either country as regards the 
taking the fur-seal in, or habitually resorting to, the said waters, have resolved to 
submit to arbitration the questions involved, and to the end of concludiug a conven- 
tion for that purpose have appointed as their respective Ph»nipotontiavies: 

The President of the United States of America, James G. Blaine, Secretary of State 
of the United States; and 

Her Majesty the Quoon of the United Kingdom of Great Britain and Ireland, Sir 
Julian Pauncefote, G. C. m. g., k. c, b.. Her Majesty's Envoy Extraordinarj* and 
Minister Plenipotentiary to the United States; • 

Who, after having communicated to each other their respective full powers which 
were found to be in due and proper form, have agreed to and concluded the follow- 
ing articles: 

Articlk I, The questions which have arisen between the Government of the 
United States and the Government of Her Britannic Majesty concerning the juris- 
dictional rights of the United States in the waters of Bering Sea, and concerning 
also the preservation of the fur-seal in, or habitually resorting to, the said sea, and 
the rights of tlie citizens and subjects of either country as regards the taking of fur- 
seal in, or habitually resorting to, the said waters, shall bo submitted to a tribunal 
of arbitration, to be composed of seven arbitrators, who shall be appointed in the 
following manner, that is to say: Two shall be named by the President of the 
United States; two shall be named by her Britannic Majesty; His Excellency the 
President of the French Republic shall be jointly requested by the high contracting 
parties to name one; His Majesty, the King of Italy, shall be so requested to name 
one; and His Majesty, the King of Sweden and Norway, shall be requested to name 
one. The seven arbitrators to be so named shall be jurists of distinguished reputa- 
tion in their respective countries; and the selecting powers shall be requested to 
choose, if possible, jurists who are acquainted with tlie English language. 

In case of death, absence, or incapacity to serve of any or either of the said 
arbitrators, or in the event of any or either of the said arbitrators omitting or 
declining or ceasing to act as such, the President of (he United States, or Her Britan- 
nic Majesty, or His Excellency, the Prcsidc^nt of the French Kepublic, or His Majesty 
the King of Italy, or His Majesty, the King of Sweden and Norway, as the case nmy 
be, shall name, or shall be requested to name forthwith another person to act as 
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quence, leave it to the two Powers to decide upon the means for giving 
effect to the Regulations determined upon by it. 

We do certify this English version to be true and accurate, and have 
signed the same at Paris this loth day of August, 1893. 

Alph de Courcel. 

John M. Harlan. 
1 approve Declarations I and III 

Hannen. 
J approve Declarations I and III 

Jno. S. D. Thompson. 

John T. Morgan. 

ViSCONTI Venosta. 

G. Gram, 
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queuce, leave it to the two Powers to decide upon the means for giving 
eft'ect to the Regulations determined upon by it. 

We do certify this English version to be true and accurate, and have 
signed the same at Paris this 15th day of August, 1893. 

Alph de Courcel. 

John M. Harlan. 
1 approve Declarations I and III 

Hannen. 
J approve Declarations I anil III 
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John T. Morgan. 

Visconti Venosta. 

G. Gram, 
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far seal in, or habitually resorting to, the Bering Sea, the Arbitrators 
sliall then determine what concurrent Regulations outside the jurisdic 
tional limits of the respective Governments are necessary and over 
what waters such Regulations should extend, and to aid them in that 
determination the report of a Joint Commission to be appointed by the 
respective Governments shall be laid before them, with such other evi- 
dence as either Government may submit. The High Contracting 
Parties furthermore agree to coi5perate in securing the adhesion of 
other powers to such Regulations." 

Article XIV declares that ''the High Contracting Parties engage to 
consider the result of the proceedings of the Tribunal of Arbitration, 

concarrence of Great Britain is necessary to the establishment of regulations for the 
proper protection and preservation of the fur-seal in, or habitually resorting to, 
the Bering Sea, the arbitrators shall then determine what concurrent regulations 
oatside the jurisdictional limits of the respective Governments are necessary, and 
over what waters such regulations should extend, and to aid them in that determi- 
nation, the report of a Joint Commission to be ap])ointod by the respective Govern- 
ments shall be laid before them, with such other evidence as either Government 
may submit. 

The High Contracting Parties furthermore agree to cooperate in securing the adhe- 
sion of other Powers to such regulations. 

Art. VIII. The High Contracting Parties liaTing found themselves unable to agree 
upon a reference which shall include the question of the liability of each for the 
injuries alleged to have been sustained by the other, or by its citizens, in connection 
with the claims presented and urged by it; and being solicitous that this subordinate 
question should not interrupt or longer delay the submission and determination of 
the main questions, do agree that either party may submit to the arbitrators any 
question of fact involved in said claims and ask for a finding thereon, the question of 
the liability of either Government upon the facts found to be the subject of further 
negotiation. 

Art. IX. The High Contracting Parties have agreed to appoint two commissioners 
on the part of each Government to make the joint investigation and report contem- 
plated in the preceding Article vii, and to include the terms of the said agree- 
ment in the convention, to the end that the joint and several reports and recom- 
mendations of said commissioners may be in due fonn submitted to the arbitrators, 
should the contingency therefor arise, the said agreement is accordingly herein 
included as follows : 

Each Government shall appoint two commissioners to investigate conjointly with 
the commissioners of the other Government all the facts having relation to seal life 
in Bering Sea, and the measures necessary for its proper protection and preserva- 
tion. 

The four commissioners shall, so far as they may be able to agree, make a joint 
report to each of the two Governments, and they shall also report, either jointly or 
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as a ftill, perfect, and final settlement of all the questions referred to 
the Arbitrators.'^ 

Throughout the whole of the negotiations resulting in the treaty, 
the two Governments, by their accredited representatives, expressed 
an earnest desire for the proper protection and preservation of the fur 
seals which had their breeding grounds on Pribilof Islands in Bering 
Sea, as well as their willingness to unite in the enforcement against 
their resi)ective citizens or subjects of all measures found necessary to 
prevent the extermination of that race of animals. The record before 
us furnishes conclusive evidence of these fjicts. 

As early as November 12, 1887, Mr. Phelps, United States Minister 



severally, to each Govorumont on any points upon which they may be unable to 
agree. 

'rhese reports shaU not be made public until they shall be submitted to the arbi- 
trators, or it shall appear that the oontingoucy of their being used by the arbitra- 
tors can not arise. 

Art. X. Each (iovernment shall pay the expenses of its members of the joint 
commiHsion in the investigation referred to in the preceding article. 

Art. XI. Tlie decisions of the tribunal shall, if possible, be made within three 
months from the close of the argument on both sides. 

It shall be made in writing and dated, and shaU bo signed by the arbitrators who 
may assent to it. 

The <lccision shall be in duplicate, one copy whereof shall bo delivered to the agent 
of the United Stjitesfor his Government, and the other copy shall be delivered to the 
agent of Great Britain for his Government. 

Art. XII. Each Government shall pay its own agents and provide for the proper 
remuneration of the counsel employed by it, and of the arbitrators appointed by 
it, and for the expense of preparing and submitting its case to the tribunal. All 
other expenses connected with the arbitration shall be defrayed by the two Govern- 
ment in equal moieties. 

Art. XIII. The arbitrators shall keep an accurate record of their proceedings, 
and may appoint and employ the necessary officers to assist them. 

Art. XIV. The High Contracting Parties engaged to consider the result of the pro- 
ceedings of the tribunal of arbitration, as a full, perfect, and final settlement of all 
the questions referred to the arbitrators. 

Art. XV. The present treaty shall be duly ratified by the President of the United 
States of America, by and with the advice and consent of the Senate thereof, and 
by Her Britannic Majesty; and the ratification shall be exchanged either at Wash- 
ington or at London within six months from the date hereof, or earlier if possible. 

In faith whereof we, the respective Plenipotentiaries, have signed this treaty and 
have hereunto affixed onr seals. 

Done in dnplicate at Washington the twenty-ninth day of February, one thousand 
eight hundred and ninety-two. James G. Blainr. [seal.] 

JuUiVN Pauncefotb. [seal.] 
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at London, had an interview with the Marquis of Salisbury, British 
Secretary of State for Foreign Affairs, in which the former proposed, on 
the part of the Government of the United States, that by mutual 
agreement of the two Governments a code of regulations be adopted 
for the preservation of the seals in Bering Sea from destruction at im- 
proper times and by improper means by the citizetis of either country — 
such agreement to be entirely irrespective of any questions of conflict- 
ing jurisdiction in those waters. In this view his lordship promptly 
acquiesced, and suggested that the American minister obtain from his 
Government and submit a sketch of a system of regulations that would 
be adequate for that purpose. TJ, 8. Case^ App, Vol, J, p. 171, 

The American Secretary of State, Mr. Bayard, being informed of 
this interview, wrote to Mr. Phelps, under date of February 7, 1888, 
suggesting that the only way to prevent the destruction of the seals 
appeared to be for the United States, Great Britain, and other inter- 
ested powers to take concerted action restraining their citizens or sub- 
jects from killing them with firearms, or other destructive v^eapons, 
*^ north of 50^ of north latitude, and between 160^ of longitude west and 
170*^ of longitude east from Greenwich, during the period intervening 
between April 15 and November 1. To prevent the killing within a 
marine belt of 40 or 50 miles from the islands during that period would 
be iiieffectual as a preservative measure. This would clearly be so dur- 
ing the approach of the seals to the islands. And after their arrival 
there such a limit of protection would also be insuflicient, siuce the 
rapid progress of the seals through the water enables them to go great 
distances i^om the islands in so short a time that it has been calculated 
that ail ordinary seal could go to the Aleutian Islands and back, in all 
a distance of 360 or 400 miles, in less than two days.'' 

In the same letter Mr. Bayard, referring to the threatened extermi- 
nation of these seals by pelagic sealers, using firearms, nets, and other 
destructive implements, said : "That the extermination of the fur seals 
must soon take place unless they are protected from destruction in 
Bering Sea is shown by the fate of the animal in other parts of the 
world in the absence of concerted action among the nations interested 
for its preservation. • • • It is manifestly for the interests of all 
nations that so deplorable a thing should not be allowed to occur. As 
has already been stated, on the Pribilof Islands this Government 
strictly limits the number of seals that may be killed under its own 
lease to an American company, and citizens of the United States have. 
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during the past year, been arrested and ten American vessels seized 
for killing far seals in Bering Sea. England, however, has an 
especially great interest in this matter in addition to that which she 
mast feel in preventing the extermination of an animal which con- 
tributed so much to the gain and comfort of her people. Nearly all 
undressed fur seal skins are sent to London, where they are dressed 
and dyed for the market and where many of them are sold.'' U. 8. 
Case, App. Vol. J, pp. 173, 174. 

This i>roposal was communicated to the Marquis of Salisbury and 
became the subject of conference between the representatives of Great 
Britain, the United States, and Bussia. TJ. S. Case, App., Vol. i, p. 
175. A counter proposition was made by the Marquis of Salisbury to 
the effect that *' with a view to meeting the Bussiau Goverment's wishes 
respecting the waters surrounding Bobben Island," the "whole of 
Bering Sea, those portions of the Sea of Okhotsk, and of the Pacific 
Ocean north of north latitude 47° should be included in the proposed 
arrangement.'' He further said "that the period proposed by the 
United States for a closed time — April 15 to November 1 — might inter- 
fere with the trade longer than absolutely necessary for the protection 
of the seals, and he suggested October 1, instead of a month later, as 
the termination of the period of seal protection." U. 8. Case, Vol. I, 
App.j p. 179. 

The result of the above conference is thus stated in a letter from the 
Marquis of Salisbury to the British Minister at Washington: "At 
this preliminary discussion it was decided, provisionally, in order to 
furnish a basis for negotiation^ and without definitely pledging our 
Governments, that the space to be covered by the proposed convention 
should be the sea between America and Russia north of the forty- 
seventh degree of latitude^ that the close time should extend from the 
15th April to the 1st November; that during that time the slaughter 
of all seals should be forbidden, and vessels engjiged in it should be 
liable to seizure by the cruisers of any of the three powers, and 
should be taken to the port of their own nationality for condemnation; 
that the traflic in arms, alcohol, and powder should be prohibited in 
all the islands of those seas; and that, as soon as the three powers 
had concluded a convention, they should join in submitting it for the 
assent of the other maritime powers of the northern seas. The United 
States Oharg6 d' Affaires was exceedingly earnest in pressing on us the 
importance of dispatch, on account of the inconceivable slaughter that 
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lind been and still was going on in these seas. He stated that, in 
addition to the vast quantity brongiit to market, it was a common 
practice for those engaged in the trade to shoot all seals they might 
meet in the open sea, and that of these a great number sank so that 
their skius could not be recovered." A similar letter was sent to Sir 
11. Morier, British Ambassador at St. Petersburg. British CctsCj App.j 
Vol. 1 Ily p. 196; U. 8. Case, App., Vol. /, p. 238. 

The close time, thus provisionally decided upon, covered, as will bo 
seen, not only Bering Sen, but the entire North Pacific Ocean between 
America and Bussia, north of the forty-seventh degree of latitude. 

Mr. Bayard, writing to Mr. White, the United States Charg6 
d'Affaires at London, under date of May 1, 1888, said: "As you have 
already been instructed, the Department does not object to the inclu- 
sion of the Sea of Okhotsk, or so much of it as may be necessary, in 
the arrangement for the protection of the seals. Nor is it thought 
absolutely necessary to insist on the extension pf the close season till 
the 1st of November. Only such a period is desired as may be requi- 
site for the end in view. But in order that success may be assured in 
the efforts of the various governments interested in the protection of 
the seals, it seems advisable to take the 15th of October instead of the 
1st as the date of the close sejison, {ilthough, as 1 am now advised, the 
1st of November would bo safer. U, S, Case, App., Vol. J, p. 180. 

In the course of a friendly discussion, in November, 1889, between 
Mr. Blaine, the American Secretary of State, and Sir Julian Paunce- 
fote, British Minister accredited to the United States, the former 
(according to the report of that discussion made by the latter to the 
Marquis of Salisbury) said: "The fur seal was a species most valuable 
to mankind, and the Bering's Sea was its last stronghold. The 
United States had bought the islands in that sea to which these crea- 
tures periodically resort to lay their young, and now Canadian fisher- 
men step in and slaughter the seals on their passage to the islands, 
without taking heed of the warnings given by Canadian officials them- 
selves, that the result must inevitably be the extermination of the 
species. This was an abuse, not only reprehensible in itself and 
opposed to the interests of mankind, but an infraction of the rights of 
the United States. It inflicted, moreover, a serious injury on a neigh- 
boring and friendly State, by depriving it of the fruits of an industry 
on which vast sums of money had been expended, and which had long 
been pursued exclusively, and for the general benefit. The case was 
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80 strong as to necessitate measures of self-defeiTse for the vindication 
of the rights of the United States and the protection of this valuable 
fishery from destruction.^ 

Mr. Blaine's tone during this discussion (Sir Julian Pauncefote also 
reported) was most friendly throughout, manifesting "a strong desire 
to let all questions of legal right and international law disappear in an 
agreement for a close season, which he believes to be urgently called 
tor in the common interest." In reply to his observations, the British 
Minister, among other things, said: ^' As regarded the question of fact, 
namely, the danger of extermination of the fur-seal species, and the 
necessity for a 'close season,' there was, unfortunately, a conflict of opin- 
ion. But if, upon a further and more complete examination of the evi- 
dence, Her Majesty's Government should come to the conclusion that a 
'close season' is really necessary, and if an agreement should be arrived 
at on the subject, all differences on questions of legal rights would ipso 
facto disappear." British Ca^e, App.j Vol, III^ pp. 350, 351. 

In a subsequent letter, written in April, 1890 by Sir Julian Pauncefote 
to Mr. Blaine, the former said: "It has been admitted, from the com- 
mencement, that the sole object of the negotiation is the preservation 
of the fur seal species for the benefit of mankind^ and that no consid- 
erations of advantage to any particular nation, or of benefit to any pri- 
vate interest, should enter into the question." U. 8. Gase^ App., VoLI^ 
p. 204y 205. Under date of June 3, 1890, Sir Julian, writing to Mr. 
Blaine, observed : " Her Majesty's Government have always been willing, 
without pledging themselves to details on the questions of area and 
date, to carry on negotiations, hoping thereby to come to some arrange- 
ment for such a close season as is necessary in order to preserve the 
seal species from extinction, but the provisions of such an arrangement 
would always require legislative sanction so that the measures thereby 
determined may be enforced." U. 8. Case, App., Vol. I, p. 220. 

The Marquis of Salisbury, in a letter to Sir Julian Pauncefote of 
June 20, 1890, inclosing, among other documents, a copy of the above 
letter of April IC, 1888, addressed to the British representatives at 
Washington and St. Petersburg: "Her Majesty's Government always 
have been, and are still, anxious for the arrangement of a convention 
which shall provide wJiatever close time in whatever localities is necessary 
for the preservation of the fur seal species.''^ British CasCy App.j Vol. Ill, 
p. 492; U. a. Case, App.^ Vol. I, p. 237. 
11492 ^ 
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In his letter to Sir Julian Pauncefote of December 17, 1890, Mr. Blaine 
said : 

''The United States, in protecting the seal fisheries, will not inter- 
fere with a single sail of commerce on any sea of the globe. 

"It will mean something tangible, in the President's opinion, if Great 
Britain will consent to arbitrate the real questions which have been 
under discussion between the two Governments for the last four years. 
I shall endeavor to state what, in the judgment of the President, those 
issues are : 

"First. What exclusive jurisdiction in the sea now known as the 
Bering Sea, and what exclusive rights in the seal fisheries therein 
did Eussia assert and exercise prior and up to the time of the cession 
of Alaska to the United States? 

" Second. How far were these claims of jurisdiction as to the seal fish- 
eries recognized and conceded by Great Britain! 

"Third. Was the body of water now known as the Bering Sea in- 
cluded in the phrase 'Pacific Ocean' as used in the treaty of 1825 
between Great Britain and Eussia; and what rights, if any, in the 
Bering Sea were given or conceded to Great Britain by the said 
treaty! 

"Fourth. Did not all the rights of Eussia as to jurisdiction, and as to 
the seal fisheries in Bering Sea east of the water boundary, in the 
treaty between the United States and Eussia of March 30, 1867, pass 
unimpaired to the United States under that treaty! 

" Fifth. What are now the rights of the United States as to the fur seal 
tishei'ies in the waters of the Bering Sea outside of the ordinary terri- 
torial limits, whether such rights grow out of the cession by Eussia of 
any special rights or jurisdiction held by her in such fisheries or in the 
waters of Bering Sea, or. out of the ownership of the breeding islands 
and the habits of the seal in resorting thither and rearing their young 
thereon and going out from the islands for food, or out of any other fact 
or incident connected with the relation of those seal fisheries to the 
territorial possessions of the United States! 

"Sixth. If the determination of the foregoing questions shall leave 
the subject in such position that the concurrence of Great Britain is 
necessary in prescribing regulations for the killing of the fur seal in any 
part of the waters of Bering Sea then it shall be further determined: 
First, how far, if at all, outside the ordinary territorial limits, it is neces- 
sary that the United States should exercise an exclusive jurisdiction in 
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order to protect the seal for the time living upon the islands of the 
United States and feeding therefrom. Second, whether a closed season 
(during which the killing: of seals in the waters of Bering Sea outside 
the ordinary territorial limits shall be prohibited) is necessary to save 
the seal-fishing industry, so valuable and important to mankind, from 
deterioration or destruction. And if so, third, what months or parts of 
months should be included in such season, and over what waters it 
should extend.'^ U. S. Case, App,, Vol J, p. 285^ 286. 

The Marquis of Salisbury, in a letter of February 21, 1891, to Sir 
Julian Pauncefote, expressed his assent to the first, second, and fourth 
questions propounded by Mr. Blaine, and, after criticising the third 
and fifth, proceeded: "The sixth question, which deals with the issues 
that will arise in case the controversy should be decided in favor of 
Great Britain, would perhaps more fitly form the subject of a separate 
reference. Her Majesty's Government have no objection to refer the 
general question of a close time to arbitration, or to ascertain by that 
means how far the enactment of such a provision is necessary for the pres- 
ervation of the seal species; but any such reference ought not to contain 
words appearing to attribute special and abnormal rights in the matter 
to the United States.'' British Case, App., Vol. IIIj pt 2, p. 89 ; U. 8. 
Casey App.j Vol. i, p. 294. 

Replying, under djite of April 14, 1891, Mr. Blaine observed that 
although Lord Salisbury suggested a different mode of procedure from 
that embodied in the sixth question, the President did not understand 
him as objecting to the question. He restated all the questions, leav- 
ing the first, second, fourth, and sixth as originally proposed, and 
reforming the third and fifth questions so as to read: 

"Third. Was the body of water now known as the Bering Sea 
included in the phrase ^Pacific Ocean' as used in the treaty of 1825 
between Great Britai^i and Eussia, and what rights, if any, in the 
Bering Sea were held and exclusively exercised by liussia after said 
Treaty t 

" Fifth. Has the United States any right, and if so what right, of pro- 
tection or property in the fur seals frequenting the islands of the 
United States in Bering Sea when such seals are found outside the 
ordinary three-mile limit!" U. 8. Gase^ App., Vol, J, p. 295. 

At this period of the negotiations a correspondence intervened with 
respect to a modus vivendi between the two Governments, regulating 
the taking of fur seals in Bering Sea during the sealing season of 
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1891. While that matter was being discussed Sir Julian Pauncefote, 
under date of June 3, 1891, notified the Government of the United 
States that Her Majesty's Government were prepared to assent to the 
first five questions proposed to be submitted to arbitration in Mr. 
Blaine's note of April 14, 1891. But lie added : " Her Majesty's Govern- 
ment can not give their assent to the sixth question formulated in that 
note. In lieu thereof they propose the appointment of a commission to 
consist of four experts, of whom two shall be nominated by each Gov- 
ernment, and a chairman who shall be nominated by the Arbitrators. 
The Commission shall examine and report on the question which follows : 
'For the purpose of preserving the fur seal race in Bering Sea from ex- 
termination, what international arrangements, if any, are necessary 
between Great Britain and the United States and Eussia or any other 
power ?'" U. 8. Case, App., Vol J, p. 305. 

Then followed some correspondence between Mr. Wharton, Acting 
Secretary of State for the United States, and Sir Julian Pauncefote, in 
reference to the prox)osed modus vivendi for 1891. The terms of that 
modus vivendij as proposed by the United States, were communicated 
to Lord Salisbury. They were returned by the latter with certain 
modifications and additions. The fifth paragraph of the agreement 
proposed by Lord Salisbury was as follows: "(5) A commission of tbar 
experts, two nominated by each Government, and a chairman nomi- 
nated by the Arbitrators, if appointed, and if not, by the aforesaid 
commission, shall examine and report on the following question: 'What 
interiiational arrangements, if any, between Great Britain and the 
United States and Kussia or any other power are necessary for the pur- 
pose of preserving the fur seal race in the Northern Pacific Ocean from 
extermination?'" U. S. Case, App,, Vol. I, p. 311. 

It thus appears that the British Government proposed, in connec- 
tion with the modus vivendi for 1891, to ascertain, by means of exi)ert8 
representing the two Governments, what international arrangements 
were necessary "for the purpose of preserving the fur seal race in the 
Nortliern Pacific Ocean from extermination." 

President Harrison, however, insisted upon an agreement (such as 
he had proposed) relating only to matters that were appropriate in a 
modus vivendi. 

Sir Julian Pauncefote wrote to Mr. Wharton, expressing the regret 
of the Marquis of Salisbury that his proposed modifications had not been 
accepted. But he observed: "Nevertheless, in view of the urgency of 
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the case, his lordship is disposed to aiitliorize me to si^ the agreement in 
the precise terms forniuhited in your note of June 9, provided the ques- 
tion of a joint commission be not left in doubt, and that your Govern- 
ment will give an assurance in some form that they will concur in a 
reference to a joint commission to ascertain what permanent measures 
are necessary for the preservation of the fur seal species in the Northern 
Facific OceanP U. 8, Case^ App.j Vol. J, p. 315. 

To this letter Mr. Wharton replied on the same day, as follows: 
"Sib: I have the honor to acknowledge the receipt of your note of 
to-day's date, and in reply I am directed by the President to say that 
the Government of the United States, recognizing the fact that full and 
adequate measures for the protection of fieal life should embrace the 
whole of Bering Sea and portions of the North Pacific Ocean, will have 
no hesitancy in agreeing, in connection with Her Majesty's Government, 
to the appointment of a joint commission to ascertain what permanent 
measures are necessary for the preservation of the seal species in the 
waters referred to, such an agreement to be signed simultaneously with 
the convention for arbitration, and to be without prejudice to the 
questions to be submitted to the arbitrators. A full reply to your note 
of June 3 relating to the terms of arbitration will not belong delayed." 
U. 8. Case, App,, Vol. I, pp. 315,316. 

Under date of June 13, 1891, Sir Julian Pauncefote wrote to Mr. 
Wharton: "I lost no time in telegraphing to the Marquis of Salisbury 
the contents of your note of June 11 conveying the assent of your Gov- 
ernment to the appointment, in connection with Her Majesty's Gov- 
ernment, of a joint commission for the purpose mentioned in my note 
to you of the same date, such agreement to be signed simultaneously 
with the convention for arbitration and to be without prejudice to the 
questions to be submitted to the arbitrators. I informed his lordship 
at the same time that, in handing me the note under reply, you had 
assured me that the President was anxious that the commission should 
be appointed in time to commence its work this season, and that your 
Government would, on that account, use their utmost efforts to expedite 
the signature of the arbitration convention. I now have the honor to 
inform you that I liave this day received a telegraphic reply from Lord 
Salisbury in which, while conveying to me authority to sign the pro- 
jMJsed agreement for a modus vircndi contjiined in your note of June 9, 
his lordship desires me to place on record that it is signed by me on the 
clear understanding that the joint commission will be appointed without 
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delay. On tbat understanding, therefore, I shall be prepared to attend 
at the State Department for the purpose of signing the agreement at 
such time as you may be good enough to appoint." U, 8. Cdse^ Vol. J, 
App,j p. 316. 

On the same day Mr. Wharton wrote to Sir Julian Pauneefote: " The 
President directs me to say, in response to your note of this dat«, that 
his assent to the proposition for a joint commission, as expressed in 
my note of June 9, was given in the expectation that both Governments 
would use every proper effort to adjust the remaining points of differ- 
ence in the general correspondence relating to arbitration, and to agree 
upon the definite terms of a submission and of the appointment of a joint 
commission without unnecessary delay. He is ghid that an agreement 
has finally been reached for the pending season; and 1 beg to say that 
if you will call at the Department at 10 o'clock Monday next, 1 will 
be glad to put into writing and give formal attestation to the modus 

« 

Vivendi which has been agreed upon." U. 8. Case, App.y Vol. J, 
p. 316, 

Under the assurance thus exacted by and given to the British Gov- 
ernment the modus vivendi for 1891 was signed and the negotiations 
in respect to the matters to be submitted to arbitration were resumed. 

Mr. Wharton, under date of June 25, 1891, addressed a communica- 
tion to Sir Julian Pauneefote, in which, after referring to the agree- 
ment of the parties in respect to the first five questions and to the 
objection that Lord Salisbury had made to the sixth question, as form- 
ulated by Mr. Blaine, said: 

** I am now directed by the President to submit the following, which 
he thinks avoids the objection urged by Lord Salisbury: 

(6) If the determination of the foregoing questions as to the exclu- 
sive jurisdiction of the United States shall leave the subject in such 
position that the concurrenceof Great Britain is necessary to the estab- 
lishment of regulations for the proper protection and preservation of 
the fur seal in, or habitually resorting to, the Bering Sea, the arbi- 
trators shall then detxirmine what concurrent regulations outside the 
jurisdictional limits of the resi)ective Governments are necessary, and 
over what tcaters such regulatiom should extend; and to aid them in 
that determination the report of the Joint Commission to be appointed 
by the respective Governments shall be laid before them, with such 
Dther evidence as either Government may submit. The contracting 
parties furthermore agree to cooperate in securing the adhesion of 
other powers to such regulations." 
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In the same letter Mr. Whaitoii- submitted a proposal for tbe 
appointment of a Joint Commission by tbe two Governments, in accord- 
ance with tbe assurance given by the President in tbe letter of June 
11, 1891, from Mr. Wharton to Sir Julian Pauntefote. The terms of 
this proposal were accepted by Lord Salisbury, and they appear in 
Article IX of the treaty. U. 8. Case^ App., Vol. J, pp. 319, 320. 

The British Government accepted the sixth question as thus formu- 
lated, and that question constitutes Article VII of the treaty. I do 
not find in any part of the diplomatic correspondence any criticism by 
representatives of the British Government of that question as last 

formulated. 
Other evidence throws light upon the inquiry whether it was not 

well understood by the British Government, after the signing of the 
modus Vivendi for 1891, if not before, that the inquiry as to what was 
necessary to protect the fur seal race embraced both Bering Sea and 
the North Pacific Ocean. 

The commission issued June 15, 1891, by Her Majesty tx) the two 
commissioners appointed to investigate seal life recited that they were 
appointed ^'for the purpose of inquiry into the conditions of seal life 
and the precautions necessary for preventing the extermination of the 
fur seal species in Bering Sea and other parts of the North Pacific 
Ocean.^^ Substantially the same recitals were made in the letter of 
instructions issued to those commissioners by the Marquis of Salisbury 
under date of June 24, 1891. Subsequently, on the 15th January, 1892, 
after the two Governments had agreed in writing upon the terms 
embodied in and constituting Articles VI, VII, VIII, and IX of the 
treaty, the Marquis of Salisbury issued another letter of instructions 
to the British Commissioners, in which he said: "Tliere are, however, 
a few points to which Her Majesty's Government consider it desirable 
that your special attention should be directed. You will observe that 
it is intended that the report of the Joint Commissioners sliall embrace 
recommendations as to all measures that should be adopted for the 
preservation of seal life. For this purpose it will be necessary to con- 
sider what Kegulations may seem advisable, whether within the juris- 
dictional limits of the United States and Canada, or outside those 
limits. The Eegulations which the Commissioners may recommend for 
adoption within the respective jurisdictions of the two countries will, 
of course, be matter for the consideration of the respective Govern- 
mentSy while the regulations affecting waters outside the territorial 
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limits will have to be considered aiider clanse 6 of the Arbitratiou 
Agreement* [Art. 7 of the Treaty] in the event of a decision being given 
by the Arbitrators against the claim of exclusive jurisdiction put for- 
ward on behalf of the United States. The Keport is to be presented in 
the first instance to the two Governments for their consideration, and 
is subsequently to be laid by those Governments before the Arbitra- 
tors to assist them in determining the more restricted question as to 
what, if any, Kegulations are essential for the protection of the fur- 
hearing seals outside the territorial jurisdiction of the two countriesJl 
British Comm. Report^ p. vii. 

And the report of these commissioners, presented to the British 
Government June 21, 1892, recites that they were appointed to inquire 
" into the conditions of seal life and the precautions necessary for pre- 
venting the extermination of the fur seal species in Bering Sea and 
other parts of the North Pacific Ocean.^ In the same report wUl be 
found "a general view of the conclusions at which we [the British Com- 
missioners] have arrived as to the condition of seal life in tJie North 
Pacific Ocean, and as to the measures necessary for the preservation of 
the fur seal industry,^ It may be stated, in addition, that the Ameri- 
can Commissioners, Profs. Mendenhall and Merriam, were appointed 
by the President "to proceed to the Pribilof Islands and to make cer- 
tain investigations of the facts relative to seal life, with a view to ascer- 
taui what i>ermanent measures are necessary for the preservation of 
the fur seal in Bering Sea and the North Pacific Ocean.^ U. 8. CasCj 

sn. 

It thus appears from the diplomatic correspondence before us and 

« 

by the action of the two Governments — 

1. That each Government, from the beginning to the end of the 
negotiations resulting in the treaty, expressed not only an earnest 
desire that the fur seals be protecjted against extermination, but their 
willingness to adopt such measures as were necessary to prevent the 
destruction of these animals by its citizens or subjects, and that their 
action should be concurrent; 

2. That the British Government, in the early period of these negotia- 
tions, agreed, provisionally and fis a basis of negotiations, that a closed 
time be established, from April 1 to November 1, during which the 
slaughter of fill seals be forbidden "tn the sea between America and 
Russia north of the forty seventh degree of latitude; ^ 



• TluH n^rrcoincut was signed December 18, 1891. The tr<'.aty was not signed until 
February 29, 1892. 
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3. That while the original proposition of Lord Salisbnry was for a 
joint couiuiissiou to ascertain what international arrangements were 
necessary " for the purpose of preserving the fur seal race in Bering 
Sea from extermination/' he subsequently modified that position, so 
as to require that commission to ascertain what international arrange- 
ments were necessary " for the purpose of preserving the fur seal in the 
Northern Pacific Ocean from extermination;'' 

4. That the British Government made a condition of its agreeing to 
the proposed modtis vivendi for 1891, relating to Bering Sea, that 
the President of the United States would give an assurance in some 
form that his Government would concur in a reference to a joint 
commission "to ascertain what permanent measures are necessary for 
the preservation of the fur seal species in the Northern Pacific Ocean^^^ 
which assurance the President formally gave to the British Gov- 
ernment, explicitfy stating at the time that the Government of the 
United States recognized "the fact that full and adequate measures 
for the protection of seal life should embrace the whole of Bering Sea 
and parts of the North Pacific Ocean; " and, 

5. That the Government of the United States, having in Aaew the 
explicit declaration of Sir Julian Pauncefote, that "the sole object of 
the negotiation is the preservation of the fur seal species for the bene- 
fit of mankind," and the equally explicit declarations of Lord Salisbury 
that her Majesty's Government was anxious for the arrangement of a 
convention which "shall provide whatever' close time in whatever 
localities is necessary for the preservation of the fur seal species^^^ and 
ascertain, by arbitration, how far such a close time was necessary "for 
the preservation of the fur seal species," and in order that the Arbitra- 
tors, if appointed, might consider measures for the protection of seal 
life "throughout the whole of Bering Sea and portions of the Northern 
Pacific Ocean^^^ modified the sixth question, as originally formulated, 
and, instead of concurrent regulations "for the killing of the fur seals 
in any part of the Bering Sea," outside of ordinary territorial limits, 
as was first proposed, provided for concurrent regulations (if the con- 
currence ot Great Britain was found to be necessary) "for the proper 
protection and preservation of the fur seal in, or habitually resorting 
tOy the Bering Sea." 

It could not have escaped the attention of Lord Salisbury that the 
eftect of this modification of the sixth question was, beyond all (juestion, 
to enable this Tribunal to prescribe concurrent regulations to protect 
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and preserve all fur seals that habitually resorted to the islands of the 
United States in Bering Sea, although they might not remain daring the 
whole of ea(jh year in that sea. And the modification which the United 
States made of the sixth question brought it into harmony with the 
tifth question, i)reviously assented to, which involved an inquiry as to 
whether the United States has *'any right, and if so what right, of 
protection or property in the fur seal frequenting the islands of the 
United States in Bering Sea when such seals are found outside the 
ordinary three-mile limitf These seals do not the less frequent those 
islands, nor the less habitually resort to Bering Sea, because their 
habit — as both Governments well knew — was, in the fall of every year, 
at about the same time, to leave their breeding grounds at the Pribilof 
Islands and go to the south of the Aleutian Islands into the North 
Pacific Ocean, from which ocean, each year and at the same time, they 
returned to Bering Sea and to their established breeding grounds on 
the islands of St. Paul and St. George. 

But this is not all that is suggested by the modification made of the 
sixth question. Recurring to the words of that question, in its original 
form, it will be seen that one of the matters to be determined in the 
event the concurrence of Great Britain was necessary in prescribing 
regulations for the '^killing" of fur seals in the waters of Bering Sea 
was whether a "closed season (during which the killing of fur-seals in 
the waters of Bering Sea outside the ordinary territorial limits shall 
be prohibited) is necessary to save the seal-fishing industry, so valuable 
and important to mankind, from deterioration or destruction." Here 
we have the suggestion by the United States of a closed season, dur- 
ing which the taking of those seals might be entirely prohibited. What 
was the reply of the Marquis of Salisbury to this suggestion t It was 
that if the reference to arbitration did not contain "words which 
attribute special and abnormal rights to the United States," Her 
Majesty's Government had "no objection to refer the general question of 
a closed time to arbitration, or to ascertain by that means how far the 
enactment of such a provision is necessary for the preservation of the 
seal species,^ In other words, he did not object to a prohibition of 
pelagic sealing during such closed time as was found to be necessary 
for the preservation of the species. And it is a fact of much signifi- 
cance that while the sixth question referred to the concurrence of 
Great Britain in prescribing regulations for the "killing" of the fur 
seals in the waters of Bering Sea that question, as liua]]ypix>pouuded, 
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omitted any words conceniing regulations for tbe killing of seals in 
any particular waters, but made tbe establishment of regulations by the 
Arbitrators depend alone upon their determination in respect " to the 
exclusive jurisdiction of the United States," and the necessity, result- 
ing from that determination, of prescribing concurrent regulations, not 
for the killing of fur seal, but '^ for the proper protection and pres- 
ervation of the fur seal in, or habitually resorting to, the waters of 
Bering Sea.'' This change of phraseology seems plainly to indicate 
that the main purpose was to protect the seals by whatever means 
were found to be necessary. And such must have been the desire; 
for what object could there have been to regulate the taking of ani- 
mals unless their existence was to be preserved t 

Much stress has been laid upon isolated passages in communications 
emanating from the State Department of the United States in which it 
was said, in different forms of language, that the area of contention 
between Great Britain and the United States related only to Bering Sea. 
That statement was, in a certain sense, strictly accurate, for the dis- 
pute between the two Governments arose out of seizures mjule in that 
sea. The legality of those seizures was the principal and vital 
matter then in controversy. No seizures had then been made in the 
North Pacific Ocean. And these statements, as to the area of conten- 
tion, were made quite naturally in view of the fact, plainly disclosed by 
the evidence, that Mr. Blaine, at one time and before the facts in con- 
nection with seal life in Bering Sea were fully developed, was of 
opinion that a zone of 20 marine leagues around the Pribilof Islands, 
within which pelagic sealing should be prohibited, would be all that was 
necessary in order to preserve these fur seals from extermination. 

Some stress is also laid on the fact that the modus vivendi for 1891 and 
that for 1892 only related to Bering Sea; and, consequently, it is aigued, 
the two governments did not contemplate regulations applicable to the 
Northern Pacific Ocean. Those who so argue forget that the modus 
Vivendi for 1891 was not signed until June 15, 1891, by which time the 
sealing vessels had all left for the sealing grounds, and a large number, 
if not the greater part, of the fur seals had then passed from the North 
Pacific Ocean into Bering Sea, and probably reached their breeding 
grounds on the Pribilof Islands. In respect to the modus vivendi for 
1892 it need only be said that Mr. Blaine endeavored to have it 
extended to the North Pacific Ocean as well as to Bering Sea. lie 
waS| no doubt, moved to this course by the fact that the two Govern- 
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ments, as early as December 18, 1891, had signed tlie text of the arti- 
cles that were to go into the treaty, thereafter to be put in form, and 
by one of which articles it was.required that the regulations prescribed 
by the arbitrators should look to the proper protection and preservation, 
not simply of the fur seals in Bering Sea, but such as habitually 
resorted to that sea. 

He was also aware of the fact that as early as June 11, 1891, in 
giving assurance that ho would unite in the appointment of a Joint 
Commission to ascertain what measures were necessary for the preser- 
vation of tliese fur seals, the l^resident had distinctly informed the 
British Minister that adequate measures to that end ^' should embrace 
the whole of Bering Sea and portions of the North Pacific Ocean.'' 
So, in his letter to Sir Julian Pauucefot^ of February 24, 1892, before 
the treaty was signed, Mr. Blaine, referring to the proposed modus 
Vivendi for 1892, said: '^ If Her Majesty's Government would make her 
efforts most effective, the sealing in the North Pacific Ocean should be 
forbidden; for there the slaughter of the mothers heavy with young is 
greatest. This would require a notice to the large number of sealers 
who are prei)aring to go forth from British Columbia. The number 
is said to be greater than ever before, and without any law to regulate 
the killing of seals the destruction will be immense. All this suggests 
the need of an effective modus. Holding an arbitration in regard to 
the rightful mode of taking seals, while their destruction goes forward, 
would be as if, while an arbitration to the title of laud were in progress, 
one party should lomove all the timber." Mr. Blaine would not have 
suggested that, pending the arbitration, the modus for 1892 be made 
applicable both to Bering Sea and the i!^orth Pacific Ocean, if he had 
not supposed that the treaty which he was about fornuilly to conclude 
on behalf of his Government, invested the Arbitrators with authority 
to establish regulations ap]>licable to all the waters traversed by these 
seals in their migration routes from and to the Pribilof Islands. Two 
days after writing the letter last referred to, Mr. Blaine communicated 
to Sir Julian Pauncefote a copy of a telegram, that day received by him 
from the United States consul at Victoria, in relation to the large 
number of sealing vessels about to sail, and said: " I think from this 
you will see that if we do not come to an understanding soon, there 
will be no need of (mr agreement relating to seals in the North Pacific 
or in the Bering Sea." TL S. Case, Vol. i, Aj)}). .•/.%?-/. 

Sir Julian Pauncefote replying, under date of February 28, 1892, 
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to Mr. Blaine's note of February 24, referred to the statemeiit of the 
latter that "if Her Majesty's Government would make their efforts most 
effective the sealing in the North Pacific Ocean should be forbidden." 
If, as is now contended, the treaty then about to be signed, and 
which was signed the next day, did not contemplate regulations for the 
preservation of these fur seals while they were in the North Pacific 
Ocean on their migration routes, it would have been easy for the Brit- 
ish Minister to state that fact as a conclusive reason why the modus 
Vivendi for 1892 should only apply to Bering Sea. But no such rea- 
son was assigned for the refusal of the British Government to extend 
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the modus for that year to the North Pacific Ocean. The United States 
Government was, unfortunately, in such condition at that time, in 
respect to the arbitration, that it was compelled to accept a modus for 
1892, applicable only to Bering Sea, or leave both that sea and the 
North Pacific Ocean entirely open to i^elagic sealing pending the arbi- 
tration. 

Notwithstanding the distinct declaration made to the United States 
by the British Government, through its representative at Washington, 
that "the sole object of the negotiation is the preservation of the fur 
seal species for the benefit of mankind, and that no considerations of 
advantage to any particular nation, or of benefit to any private inter- 
est, should enter into the question;" notwithstanding the explicit 
assurance, given by the Marquis of Salisbury, that Her Majesty's Gov- 
ernment "always have been, and are still, anxious for the arrangement 
of a convention which shall provide whatever close time in whatever 

localities is necessary for the preservation of the fur seal species;" and, 

• 

notwithstanding the express injunction of the treaty that the Arbitrators, 
upon finding the concurrence of Great Britain necessary to the establish- 
ment of regulations "for the proper protection and preservation of the 
fur seal in, or habitually resorting to, the Bering Sea," shall "deter- 
mine what concurrent regulations outside the jurisdictional limits of 
the respective governments are necessary, and over what waters such 
regulations should extend," the contention now by Her Majesty's Attor- 
ney General and his learned associates, is that the Tribunal is without 
authority or jurisdiction, under the treaty, to prescribe regulations 
applicable to the North Pacific Ocean, or any regulations Avhich in 
terms, or by. their necessary operation, will result in the prohibition of 
pelagic sealing. It is conti^idod that no such power can be exerted 
by this Tribunal, even if the Arbitrators hud from the evidence that 
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this race of animals can only be properly protected and preserved by 
the absolute cessation, during the sealing season, of the hunting and 
taking of these fur-seals in the waters both of Bering Sea and the 
Korth Pacific Ocean traversed by them outside the jurisdictional limits 
of the respective governments. 

These two contentions are opposed by the United States, which 
insists that, according to the evidence, the continuance of pelagic seal- 
ing in*the open waters either of Bering Sea or of the Northern Pacific 
Ocean, during the months of the year when these seals may be taken, 
is absolutely certain to bring about the extermination of the race in 
the course of a few years ; and that under the power to determine the 
rights of the citizens or subjects of the two governments, as regards 
the taking of fur seal in, or habitually resorting to, Bering Sea, and 
to prescribe concurrent regulations for the proper protection and pre- 
servation of such seals, and to declare over what waters such regula- 
tions should extend, it is competent for this Tribunal, and is its plain 
duty, under the treaty, to prescribe regulations looking to a prohibi- 
tion of pelagic sealing in any waters outside the jurisdictional limits 
of the respective governments which are traversed by these seals in 
their regular semiannual migration from and to the Pribilof Islands. 

In harmony with the views upon regulations which the counsel for 
Great Britain present, regulations have been submitted in behalf of 
Her Britannic Majesty, which, if approved, would establish a zone 
of 20 miles around the Pribilof Islands within which no seal hunt- 
ing shall be permitted at any time, nor rifles nor nets used by sealers, 
and a closed season from the 15th September to the 1st July for 
Bering Sea. Under such regulations pelagic sealing could be car- 
ried on without restraint, and with shotguns — confessedly a destruc- 
tive, if not the most destructive mode of taking seals — not only in the 
North Pacific Ocean during the entire season, when seals can be taken 
in that ocean, but in Bering Sea outside the proposed zone of 20 miles 
around Pribilof Islands between July 1 and September 15. 

The regulations suggested, in behalf of the United States, call for a 
prohibition, during the entire year, of pelagic sealing in all the waters 
of Bering Sea and of the North Pacific Ocean, outside the jurisdic- 
tional limits of the two Governments, north of the thirty-fifth degree 
of north latitude, and east of the one hundred and eightieth meri- 
dian of longitude from Greenwich. These regulations, it is admit- 
ted, cover all the waters habitually traversed by these fur seals in 
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their mifp:*ation routes from and to the Pribilof Islands, and, if ap- 
proved, would result in the prohibition practically of all hunting and 
taking of these seals outside of territorial waters. 

Much was said, in argument, as to the authority of the Tribunal to 
prescribe regulations that would entirely prohibit pelagic sealing dur- 
ing the months in each year when, by reason of the weather and the 
condition of the seas, the hunting and taking of seals is impracticable. 
The British counsel contended that it is beyond the power of the Arbi- 
trators to prescribe regulations of that character. They argued that 
the Tribunal could not do indirectly what they could not do directly; 
that prohibition, in terms, or by the necessary operation of regulations, 
is not regulation; that the power to regulate is not a power to prohibit. 
This view, it may be observed, would place it beyond the power of this 
Tribunal to prescribe such regulations as those decided upon, provi- 
sionally, in 1888, between the diplomatic representatives of Great 
Britain, the United States, and Russia, as a basis of negotiation, 
namely (to use the words of Lord Salisbury), "that tha space to be 
covered by the proposed convention should be the sea between America 
and Russia, north of the forty-seventh degree of latitude; that the 
close time should extend from the 15th April to the 1st November; 
that during that time the slaughter of all seals should be forbidden." 

When enforcing the view last stated, counsel asked us whether a 
power given by the legislative department to a municipal corporation to 
regulate, within its limits, the sale of ardent spirits would give to such 
corporation authority to prohibit all sales of such spirits. Perhaps 
not. But the case put does not meet the one beiore the Tribunal. A 
legislative enactment of the kind referred to would show upon its face 
an intention to permit some sales of ardent spirits, under regulations 
to be prescribed by the municipal corporation. It might well be that 
a prohibition of all sales, by refusing all licenses to sell, would in the 
case 8upi)osed, defeat the intention of the legislature. The rule of inter- 
pretation which has been invoked has no application to the present case. 
If the treaty empowered this Tribunal to reijulatc pelagic sealing it 
could, not unreasonably, be contended that the two Governments had 
no purpose to prohibit altogether and under all circumstances, the 
hunting of fur seals in the open seas, but only to authorize th>e regula- 
tion of that particular mode of taking these animals. The i^ower given 
is to prescribe such concurrent regulations "outside the Jurisdictional 
limits of the resxjective Governments" as may be necessary "for the 
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proper protectiou and preservation of the fur seal in, or habitually 
resorting to, the Bering Sea," and to declare '^over what waters such 
regulations should extend." The end to be acconiplishetl is the proper 
protection and preservation of the seals which habitually resort to that 
sea. Clearly a regulation which did not look to that end would fall 
short of what the treaty contemplated. The plain duty, therefore, 
of this Tribunal is to provide by concurient regulations for the pres- 
ervation of these animals, if regulations of that character are neces- 
sary to accomplish such a result. And that duty can be x)erformed by 
means of regulations, which the two Governments are under Bolemn 
obligation to respect and to enforce against theii* respective citizens 
or subjects. 

I will add that if this Tribunal is without power to prescribe such 
regulations as are necessary for the proper i)rotection and preserva- 
tion of this race of animals, then the result of its proceedings can 
not possibly be, as both countries intended it should be, " a full, per- 
fect, and linal settlement of all the questions referred to the Arbitra- 
tors." It is mere play upon words to say, in respect to this treaty, that 
prohibition is not regulation, and that regulations or rules, calling in 
exi>ress words or by their operation for a prohibition of pelagic sealing, 
are beyond the ])owers given to tliis Tribunal, even if it appeared 
that regulations of that character are absolutely necessary to prevent 
the extermination of the fur seals freipienting the Pribilof Islands. The 
manifest result of this interpretation of the treaty is that while the Tri- 
bunal may prescribe regulations for the proper i)rotection and preserva- 
tion of these animals, the business of taking them in the high seas may 
still be carried on even though it should involve the destruction of the 
species. Can anyone believe that Great Britain would have asked the 
United States to so stultify itself as to sign a treaty which, either in 
words or by necessary implication, would have admitted of such a 
result! Does anyone believe that a treaty rendering such a result x)08- 
sible would have been sigued by any diplomatic representative of the 
United States, or would have been approved by its President or by any 
member of the Senate of the United States t 

I express at this time no opinion as to what regulations are in 
fact, and upon a view of all the evidence, necessary to the proper pro- 
tection and preservation of those fur seals. Nor do I ask the Tribunal 
now to make any declaration upon the weight of the evidence touch- 
ing that or any other issue. I am without knowledge of the views of 
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the Arbitrators upon the various questions of right or issues of fact 
to be determined by them, and I ask no expression of opinion touch- 
ing any of those questions in advance of their being reached in the 
regular course of our proceedings in conference. But as indicating 
the grounds upon which a declaration is asked at this time, as to the 
powers of this Tribunal under the treaty, I may say that there is a 
large amount of evidence in the record tending to show that the 
hunting and taking of these fur seals, according to the methods now 
practiced by pelagic sealers in the open waters either of the Bering 
Sea or of the ITorth Pacific Ocean, if continued, will certainly result at 
no distant day in the complete extermination of the race. My purpose 
is only to show that the power to prescribe regulations, which expressly 
or by their practical operation will prohibit pelagic sealing, was 
intended to be conferred and has been conferred by the treaty, with 
resi)ect to the waters both of Bering Sea and of the North Pacific 
Ocean, traversed by these far seals in their going from and returning 
tx) the Pribilof Islands. 

This Tribunal, I insist, has not been constituted for the purpose of 
conserving the interests of the Canadian and American sealers who, 
within the past ten years, have devised a mode of taking these fur 
seals in the open seas, by means which, all concede, are destructive, 
because not admitting of any discrimination as to sex, nor, still less, of 
any discrimination between females that are heavy with young and 
those that have not been impregnated. We are not here with authority 
to make an award, simply by way of comx)romise, so that each side in 
this dispute may have an opportunity to say that it has not been 
entirely unsuccessful in its contentious before this Tribunal. Our 
authority has a much wider field of oi)eration. If the repeated avowals 
of the two nations, who seek an amicable settlement of their differences 
by means of arbitration, are not to be wholly discredited, we are here, 
in their names, and by their joint authority, to protect and preserve 
this race of animals from extermination if we find that concurrent 
regulations to that end are necessary, A failure or refusal to exercise 
the power, plainly given, to prescribe such regulations as are neces- 
sary to prevent the extermination of this race of useful animals, will, in 
my judgment, wholly defeat the principal object for which this Tribunal 
was created. 

Matters involving the jurisdiction and power of the Tribunal to deal 
with every aspect of this case, as it inay affect the supreme object of 
11192 3 
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the protection and preservation of these fnr seals, should, I submit, be 
psissed uj)on before the Arbitrators enter upon the consideration of the 
several questions of right submitted for determination. 

The duty of this Tribunal to prescribe regulations ai'ises when the 
determination of the questions submitted to us, "as to the exclusive 
jurisdiction of the United States," leaves the subject in such position 
'^that the concurrence of Great Britain is necessary to the establish- 
ment of regulations for the proi)er protection and preservation of the 
fur seal in, or habitually resorting to, the Bering Sea." Such jire the 
express words of Article VII. If the United States has not such exclu- 
sive jurisdiction — that is, such sovereign power — as enables it to enact 
lawSy binding upon all, whether citizens of the United States or sub- 
jects of other countries, for the protection and preservation of these 
seals, in all the waters both of Bering Sea and of thelTorth Pacific Ocean 
traversed by them — and no such claim has been preferred before us — 
then we know, at this time, that the concurrence of Great Britain is 
necessary to the establishment of regulations, whatever conclusion may 
be reached upon the issue as to property and protection presented by 
the fifth question of Article VI. 

If it be held that the United States has no right of property in 
these seals, and no right to protect them when found outside tiie ordi- 
nary three-mile limit, then the duty to prescribe concurrent regulations 
becomes manifest. But regulations of that character are, in my judg- 
ment, necessary though, perhaps, not equally so, for the proper protec- 
tion and preservation of the seals, if the Tribunal holds that such right 
of property or protection does appertain to the United States; for, in 
that case, the only means which the Government of that country could 
employ would be those which the law permits to individual owners 
of property for its protection. But that would be inadequate protec- 
tion, Avithout the concurrence of Great Britain, manifested by such leg- 
islation as would bind its subjects wherever they may be, and compel 
them, under proper penalties, to respect any right of property or 
protection accorded to the United States by the award or decision of 
this Tribunal. So that it is certain that we must come to the subject 
of regulations for the proper i)rotcction and preservation of this race 
of animals. 

If the Arbitrators believe that the race will be soon exterminatiMl 
unless pelagic sealing is prohibited, in both Bering Sea and the North 
Pacific Ocean, during all the months when they may be taken in the 
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open waters, but that the Tribunal is without power, under the treaty, 
to prescribe regulations of that character, is it not, as I have heretofore 
suggested, our duty to suspend further action for a time, in order that 
the two Governments may have an opportunity to so amend the treaty, 
under which we are proceeding, as to enable us to preserve this race 
from extermination t Shall we ignore the fact that both Governments 
have protested, in every form of language, tliat they desired the pres- 
ervation of these animals without reference to considerations of i)roflt 
or advantage to any nation or to individuals of any nation? Shall it 
be assumed that either of the great nations before us wish the Tribunal 
to conclude its labors and adjourn without prescribmg concurrent regu- 
lations that are, in fact, necessary for the preservation of these seals t 
As these questions touching the competency of the Tribunal to deal 
with the subject of the preservation of these animals have been dis- 
tinctly raised by Great Britain and must be decided, I submit that they 
should be examined and decided, at the threshold of our proceedings 
in conference. 
Senator Morgan authorizes me to say that he concurs in this opinion. 

[At the close of the discussion Senator Morgan offered, as a substitute for the mo- 
tion of Mr. Justice Harlan, the following : ^' This I'ribunal of Arbitration is empow- 
ered by the Treaty of February 29, 1892, between the United States and Groat 
Britain, to determine what concurrent regulations are proper to be adopted and 
enforced by the action of the respective governments, applicable to their respective 
citizens or subjects, outside of their respective territorial limits and outside o^ 
Bering Sea, for the protection and preservation of fur seals in, or habitually resort- 
ing to, Bering Sea.'' This substitute was accepted by Mr. Justice Harlan, and was 
adopted, one Arbitrator voting in the negative. It was agreed that the considera- 
tion of the subject embraced in the second branch of the original motion of Mr. 
Justice Harlan be postponed until the Tribunal should reach the subject or regula- 
tions in order, and should determine that regulations were made necessary by the 
couclosionB reached upon other questions named iu the treaty.] 



PART n. 

THE MERITS OF THE VARIOUS QUESTIONS SUBMITTED TO THE TRI- 
BUNAL FOR DETERMINATION. 

1. 

GBNBBAIi STATEIHEIVT OF THE FACTS OUT OF HTHICH THE 
PRESENT CONTROVERSY BETWEEN THE TWO NATIONS AROSE, 
AND THE HISTORY OF THE NEGOTIATIONS REMCIiTING IN THE 
TREATY OF FERRVARY U9, lS9il. 

Before eutering upon the examination of the important questions 
submitted for determination, it will be well to recall the general course 
of the negotiations that preceded the making of the treaty under which 
we are proceeding, and the principal facts out of which the present 
controversy between the two governments originated. Some of these 
facts have already been stated by me when considering, at a former 
session of this Tribunal, the question of its competency to make regu- 
lations applicable to the North Pacific Ocean, and which also, in terms, 
or by their necessary operation, would put an end to pelagic sealing in 
the waters traversed by the Pribilof seals. But it is well, even at the 
risk of repetition, to restate them in this connection. 

The controversy had its origin in certain seizures of vesscfls, alleged 
to belong to, or to be in the possession or under the control of, British 
subjects who were engaged, at the time, in the waters of Bering Sea 
outside of the ordinary limits of territorial jurisdiction, in hunting and 
taking fur-seals which had their breeding grounds on the islands ol 
St. Paul and St. George, two of the four islands in Bering Sea con- 
stituting the Pribilof group. 

The seizures referred to were made in 1886, 1887, and 1889 by public 
armed vessels acting under instructions from the Executive Depart- 
ment of the Government of the United States. 

The Pribilof Islands are situated in Bering Sea, latitude 57° north, 

longitude 170^ west from Greenwich, about 300 miles from Gape Newen- 

ham, on the mainland of Alaska Territory, and about 200 miles north 

ot the Aleutian Islands, the latter islands extending several hundred 
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miles Westwardly and southwesterly from tlio peninsula of Alaska 
into the Pacific Ocean. Tliey were discovered in 1786 and 1787 by 
Gerassim Pribilof, a Eussian navigator, while he was endeavoring to 
ascertain upon what shores the herd of fur seals habitually landed, 
which had been observed to pass once a year northwardly, and once a 
year southwardly, through the channels between the Aleutian Islands. 

Those islands, after their discovery, remained continuously in the 
possession of Eussia until 1867. In that year the Emperor, by treaty, 
ceded to the United States "all the territx)ry and dominion" then pos- 
sessed by him " on the continent of America and in the adjacent islands,^ 
and contained within certain defined geographical limits. The eastern 
limit of the territory and dominion so conveyed was declared to be 
the line of demarcation between the Eussian and British possessions 
in North America, as established by articles III and IV of the treaty, 
which will be hereafter referred to, between Eussia and Great Britain 
of February (28) 16, 1825. 

The western limit is thus defined by the treaty of 1867: 

"The western limit within which the territories and dominion conveyed 
are contained passes through a point in Bering's Straits on the parallel 
of 65° 30' north latitude, at its intersection by the meridian which 
passes midway between the Islands of Kruzenstern or Ignalook, 
and the Island of Eatmanoff or Noonarbook, and proceeds due north, 
without limitation, into the same Frozen Ocean. The same western 
limit, beginning at the same initial point, proceeds thence in a course 
nearly southwest, through Bering's Straits and Bering's Sea so as to 
pass midway between the northwest point of the Island of St. Law- 
rence and the southeast point of Cape Choukotski, to the meridian of 
172, west longitude,* thence, from the intersection of that meridian, in 
a southwesterly direction, so as to pass midway between the Island of 
Attn and Copper Island of the Komandorski couplet, a group in the 
iN'orth Pacific Ocean, to the meridian of 193° west longitude, so as to 
include in the territory conveyed the whole of the Aleutian Islands east 
of that meridian.^ 

That treaty further provided : " The cession of territory and dominion 
herein made is hereby declared to be free and unencumbered by any 
reservations, privileges, franchises, grants, or possessions by any 
associated companies, whether corporate or incorporate, Eussian or any 
other, or by any parties, except merely private individual property 
holders; and the session hereby made conveys all the rights, franchises. 
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and privileges now belonging to llussia in the said territory or douiin- 
ion and appurtenances thereto." (15 U. S. Stat., 539.) 

The Pribilof Islands are east of the line thus defined as the western 
limit within which are the territory and dominion conveyed by Hussia 
to the United States. 

By an act of the Congress of the United States approved March 3, 
18G9, the islands of St. Paul and St. George in Alaska were declared 
^*a special reservation for Government purposes," and it was made 
unlawful for any person to land or remain on either of them, except by 
authority of the Secretary of the Treasury. This statute was followed 
by an act approved July 1, 1870, the expressed object of which was to 
prevent the extermination of fur-bearing animals in Alaska. The pro- 
visions of the acts of 18G9 and 1870 are reproduced in the Revised 
Statutes of the United States of 1873. Those sections* show the extent 
of authority and jurisdiction, which has been asserted by the United 



*Sec. 1954. Tho laws of the United States relating to cuMtoms, commerce, and 
navigation are extended to and over aH tho mainlands, islands, and waters of the 
territory ceded to the United States by the Emperor of Russia by treaty conchidcd 
at Washington on the thirtieth day of March, anno Domini one thousand eight 
hundred and sixty-seven, so far as the same may be applicable thereto. 

Sec. 1956. No iierson shall kill any otter, mink, marten, sable, or fur-seal, or 
other fur-bearing animal within the limits of Alaska Territory, or in the waters 
thereof; and every i)er8on guilty thereof shall, for each offense, be fined not less 
than two hundred nor more than one thousand dollars or imprisoned not more than 
six months, or both; and all vessels, their tackle, apparel, furniture and cargo, 
found engaged in violation of this section shall be forfeited. But the Secretary of 
the Treasury shall have power to authorize the killing of any such mink, marten, 
sable, or other fur-bearing animal, except fur-seals, under such regulations as be 
may prescribe ; and it shall be the duty of the Secretary to prevent the killing of 
any fur-seal, and to provide for the execution of the provisions of this section until 
it is otherwise provided by law; nor shall he grant any special privileges under this 
section. 

Sec. 1959. The islands of Saint Paul and Saint George in Alaska, are declared a 
special reservation for Government purposes; and until otherwise provided by law 
it shall be unlawful for any person to land or remain on either of those islands, 
except by the authority of the Secretary of the Treasury; and any person found on 
either of those islands contrary to the provisions hereof shall be summarily removed; 
and it shall be the duty of the Secretary of War to carry this section into effect. 

Sec. 1960. It shall be unlawful to kill any fur-seal upon the islands of Saint Paul 
and Saint George, or in the waters adjacent thereto, except during the months of 
June, July, September, and October in each year ; and it shall be unlawful to kill 
such seals at any time by the use of firearms, or by other means tending to drive 
the seals away from those islands ; but the natives of the islands shall have the 
privilege of killing such yonng seal as may be necessary for their o¥m food and 
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States, over the territory and waters within the limits referred to in 
the treaty of 1867. 

By a subsequent act, passed March 2, 1889, section 1956 of the Eevised 
Statutes, forbidding the killing of "any otter, mink, marten, sable or 
fur seal, or other fur-bearing animals within the limits of Alaska Terri- 
tory, or in the waters thereof,'' was declared " to include and api)ly to 
all the dominion of the United States in the waters of Bering Sea;" 
and it was made the duty of the President, at a timely season in each 
year, to issue his proclamation warning all persons against entering 
said waters for the purpose of violating the provisions of said section, 
and to cause one or more vessels of the United States to diligently 
cruise said waters and arrest all persons, and seize all vessels found 
to be, or to have been, engaged in any violation of the laws of the 
United States therein. 

In execution of the above statutory provisions, the Secretary of the 



clothing during other mouths, aud also such old seals as may bo required for tbeir 
own clothing, and for the manufacture of boats for their own use; and the killing 
in such cases shall be limited and controlled by such regulations as may be pre- 
scribed by the Secretary of the Treasuiy. 

Src. 1961. It shall be unlawful to kill any female seal, or any seal less than one 
year old, at any season of the year, except as above provided; and it shall also be 
unlawful to kill any seal in the waters adjacent to the islands of Saint Paul and 
Saint George, or on the beaches, cliffs or rocks where they haul up from the sea to 
remain; and every person who violat.es the provisions of this or the preceding sec- 
tion shall be punished for each offense by a fine of not less than two hundred dollars 
nor more than one thousand dollars, or by imprisonment not more than six months, 
or by both such fine and imprisonment; and all vessels, their tackle, apparel, and 
furniture, whose crews are found engaged in the violation of either this or the pre- 
ceding section, shall be forfeited to the United States. 

Skc. 1962. For the period of twenty years from the first of July, eighteen hun- 
dred and seventy, the number of fur-seals which may be killed for their skins upon 
the Island of Saint Paul is limited to seventy-five thousand per annum, and the 
number of fur-seal which may be killed for their skin upon the Island of Saint 
George is limited to twenty-five thousand ; but the Secretary of the Treasury may 
limit the right of killing, if it becomes necessary for the preservation of such seals, 
with such proportionate reduction of the rents reserved to the Government as may 
be proper; and every person who knowingly violates either of the provisions of 
this section shaU be punished as x>rovided in the preceding section. 

Sec. 1963. When the lease heretofore made by the Secretary of the Treasury to 
the Alaska Commercial Company of the right to engage in taking fur-seals on the 
islands of Saint Paul and Saint George, pursuant to the act of the first July, 1870, 
chapteronehnndredandeighty-niue,or when any future similar lease expires,oris8ur- 
renderedy forfeited or terminated, the Secretary shall lease to proper and responsible 
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Treasury lias, from time to time, leased to an incorporated coml)aliy tlie 
right to engage in the bnsiness of taking fur seals on the islands of St. 
Paul and St. George, under regulations prescribed by that officer. 

It was under this state of the law, so far as the statutes of the United 
States were concerned, that seizures of vessels were made. The Brit- 
ish Government protested against those seizures as an unauthorized 
interference with the rights of its subjects on the high seas. Its Minis- 
ter at Washington, Sir Lionel Sackville West, in a letter dated Janu- 
ary 9, 1887, and addressed to Mr. Bayard, the American Secretary of 
State, said: *'It is unnecessary for me to allude further to the informa- 
tion with which Her Majesty's Government have been furnished respect- 
ing these seizures of British vessels in the open seas, and which for 
some time past has been in the possession of the United States Gov- 

parties, for tho best advantage of the Uaitcd States, having dno regard to the in- 
terest of the Government, tho native inhabitants, their comfort, maintenance and 
education^ as well as to tho interest of the parties heretofore engaged in trade, 
and the protection of the fisheries, the right of taking fur-seals on tho islands herein 
named, and of sending a vessel or vessels to the islands for the skins of such seals, 
for tho term of twenty 3'ears, at an annnal rental of not less than fifty thousand dol- 
lars, to be reserved in such lease and secured by a deposit of United States bonds 
to that amount; and every such lease shall be duly executed in duplicate, and shall 
not be transferable. 

Src. 19G4. The Secretary of the Treasury shall take from the lessees of such islands 
in all cases a bond, with securities, in a sum not less than five hundred thousand 
dollars, conditioned for the faithful observance of all the laws and requirements of 
Congress and tho regulations of the Secretary of the Treasury- touching the taking 
of fur-Roals and the disposing of the same, and for the payment of all taxes and 
dues accruing to the United States connected therewith. 

Sec. 1965. No persons other than American citizens shall be permitted, by lease or 
otherwise, to occupy the islands of Saint Paul and Saint George, or either of them, 
for the purpose of taking tho skins of fur-seals therefrom, nor shall an}' foreign vessel 
be engaged in taking such skins ; and the Secretary of the Treasury shall vacate and 
declare any lease forfeited if the same be held or operated for the use, benefit, or 
advantage, directly or indirectly, of any persons other than American citizens. 

Sec. 1967. Every person who kills any fur-seal on either of these islands, or in the 
waters adjacent thereto, without authority of the lessees thereof; and every person 
who molests, disturbs, or interferes with the lessees, or either of them, or their 
agents or employes, in tho lawful prosecution of their business, under tho provis- 
ions of this chapter, shall for each offense be punished as described in section 1961; 
and all vessels, their tackle, apparel, appurtenances, and cargo, whoso crews are 
found engaged in any violation of the provisions of sections 1965 to 1968, inclusive, 
shall be forfeited to the United States. 

Sbc. 1968. If any person or company, under any lease herein authorized, know- 
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^irlimeiit, because Her Majesty's Government do not doubt tliat if, otl 
inquiry, it should prove to be correct, the Government of the United 
States will, with their well-known sense of justice, admit the illegal- 
ity of the proceedings resorted to against the British vessels and the 
British subjects above mentioned, and will cause reasonable reparation 
to be made for the wrongs to which they have been subjected and for 
the losses which they have sustained." U, S. Case, Vol, 1, Ajpp.j 156, 

Under date of April 12, .1887, Mr. Bayard, writing to the British 
minister, said: ''The remoteness of the scene of the fur-seal fisheries 
and the special peculiarities of that industry have unavoidably delayed 
the Treasury officials in framing appropriate regulations and issuing 
orders to United States vessels to police the Alaskan waters for the 
protection of the far seals from indiscriminate slaughter and conse 

ingly kills, or permits to be killed, any number of seals exceeding the number for 
each island in this chapter prescribed, such person or company shall, in addition to 
the penalties and forfeitures herein provided, forfeit the whole number of skins oi 
seals killed in that year, or, in case the same have been disposed of, then such per- 
son or company shall forfeit the value of the same. 

Sec. 1969. In addition to the annual rental required to be reserved in every lease, 
as provided in section nineteen hundred and sixty -tliree, a revenue tax or duty of 
two dollai*8 is laid upon each fur-seal skin taken and shipped from the islands of 
Saint Paul and Saint George during the continuance of any lease, to be paid into 
the Treasury of the United States; and the Secretary of the Treasury is empowered 
to make all needful regulations for the collection and payment of the same, and to 
secure the comfort, maintenance, education, and protection of the natives of those 
islands, and also to carry into full effect all the provisions of this chapter except as 
otherwise prescribed. 

Sec. 1970. The Secretary of the Treasury may terminate any lease given to any 
person, company, or corporation on full and satisfactory proof, of the violation of 
any of the provisions of this chapter or the regulations established by him. 

Sec. 1971. The lessees shall furnish to the several masters of vessels employed by 
them certified copies of the lease held by them respectively, which shall be presented 
to the Government revenue officer for the time being who may be in charge at the 
islands as the authority of the party for landing and taking skins. 

Sec. 1972. Congress maj' at any time hereafter alter, amend or repeal sections from 
1960 to 1971, both inclusive, of this chapter. 

Skc. 1973. The Secretary of the Treasury is authorized to appoint one agent and 
three assistant agents, who shall be charged with the management of the seal fish- 
eries in Alaska, and the performance of such other duties as may be assigned to them 
by the Secretary of the Treasury. 

Sec. 1975. Such agents shall never be interested, directly or indirectly, in any lease 
of the right to take seals, nor in any proceeds or profits thereof, either as owner^ 
agent, partner, or otherwise. 
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uent speedy extermination. Tlie laws of the United States in this 
behalf are contained in the Revised Statutes relating to Alaska, in sec- 
tions 1956-1971, and have been in force for upwards of seventeen years; 
and prior to the seizures of last summer but a single infi'action is known 
to have occurred, and that was promptly punished. The question of 
instructions to Government vessels in regard to preventing the indis- 
criminate killing of fur seals is now being considered, and I will infonn 
you at the earliest day possible what has b^en decided, so that British 
and other vessels visiting the waters in question can govern themselves 
accordingly." U. 8. Case, Vol, 1, App,, 160, Subsequently, August 
19, 1887, Mr. Bayard addressed communications to the United States 
ministers in France, Germany, Great Britain, Japan, Eussia, and Sweden 
and Norway, in which he said: "Eecent occurrences have drawn the 
attention of this Department to the necessity of taking steps for the 
better protection of the fur seal fisheries in Bering Sea. Without 
raising any qiiestion as to the exceptional measures which the peculiar 
character of the property in question might justify this Government 
in taking, and without reference to any exceptional marine jurisdiction 
that miglit properly be claimed for that end, it is deemed advisable, 
and I am instructed by the President to so inform you, to attain the 
desired ends by international cooperation. It is well known that the 
unregulated and indiscriminate killing of seals in many parts of the 
world has driven them from place to place, and, by breaking up their 
habitual resorts, has greatly reduced their number. Under these cir- 
cumstances, and in view of the common interest of all nations in pre- 
venting the indiscriminate destruction and consequent extermination 
of an animal which contributes so importantly to the commercial wealth 
and general use of mankind, you are hereby instructed to draw the 
attention of the Government to wiiich you are accredited to the sub- 
ject, and to invite it to enter into such an arrangement with the Gov- 
ernment of the United States as will prevent the citizens of either 
country from killing seal in Bering Sea at such times and places, and 
by such methods as at present are pursued, and which threaten the 
speedy extermination of those animals and consequent serious loss to 
mankind. The ministers of the United States to Germany, Sweden 
and Norway, Eussia, Japan, and Great Britain have been each simi- 
larly addressed on the subject referred to in this instruction." U. S. 
CasBy Vol. i, App.j 168. 
A copy of this communication having been received by Mr. Phelps, 
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CTnited States minister at Loudon, he had an interview with Lord Sal- 
isbury, the British Secretary of State for Foreign Affairs, and proposed 
tliat the two governments should adopt a code of regulations for the 
preservation of the seals in Bering Sea from destruction at improper 
times and by improper means by the citizens of either country — such 
agreement to be entirely irrespective of any questions of conflicting 
jurisdiction in those waters. This proposal, Mr. Phelps reported, 
was acquiesced in by Lord Salisbury, who suggested tliat the American 
Minister obtain from his Government and submit a sketch of a system 
of regulations that would be adequate for the purpose. U, S. Cascj 
Vol. i, App.j 171. 

Under date of February 7, 1888, Mr. Bayard wrote to Mr. Phelps 
disclosing, in some detail, the reasons why prompt action was necessary 
in order to prevent the entire destruction of the fur seals frequenting 
the islands of the United States in Bering Sea, as well as those found 
on the islands belonging to Eussia. Resx>onding to the suggestion 
in respect to code of regulations, he said: 

"The only way of obviating the lamentable result above predicted 
appears to be by the United States, (^reat Britian, and other interested 
powers taking concerted action to prevent their citizens or subjects 
from killing fur seals with firearms or other destructive weapons 
north of 50 degrees of north latitude, and between 160 degrees of longi- 
tude west and 170 degrees of longitude east from Greenwich, during the 
period intervening between April 15 and November 1. To jirevent the 
killing within a marine belt of 40 or 50 miles during that period would 
be ineffectual as a preservative measure. This would clearly be so 
during the approach of the seals to the islands. And after their arrival 
there such a limit of protection- would also be insuflScient, since the 
rapid progress of the seals through the water enables them to go great 
distances from the islands in so short a time that it has been calculated 
that an ordinary seal could go to the Aleutian Islands and back, in all 
a distance of 300 or 400 miles, in less than two days." What would 
take place unless steps were taken to x)reserve this race Mr. Bayard pro- 
ceeded to show: "That the extermination of the fur seals must soon 
take place unless they are protected from destruction in Bering Sea 
is shown by the fate of the animal in other parts of the world, in 
the absence of concerted action among the nations interested for its pre- 
servation. Formerly, many thousands of seals were obtained annually 
from the South Pacific Islands and from the coasts of Chile and South 
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Africa. They were also common in the Falkland Islands and the adja- 
cent seas. But in those islands, where hundreds of thousands of skins 
were formerly obtained, there have been taken, according to the best 
statistics, since 1880, less than 1,500 skins. In some cases the indis- 
criminate slaughter, especially by use of firearms, has in a few years 
resulted in completely breaking up extensive rookeries. * * * It is 
manifestly for the interests of all nations that so deplorable a thing 
should not be allowed to occur. As ha« already been stated, on the Prib- 
ilof Islands this Government strictly limits the number of seals that 
may be killed under its own lease to an American company, and citizens 
of the United States have, during the past year, been arrested, and ten 
American vessels seized for killing fur seals in Bering Sea." He fur- 
ther observed that Great Britain, in cooperating with the United 
States to prevent the destruction of fur seals in Bering Sea would 
aid in perpetuating an extensive and valuable industry in which her 
own citizens have the most lucrative share. U. 8. CasCy Vol. i, p. 172. 

Mr. Phelps, upon receiving this communication, held an interview, 
in London, with both Lord Salisbury and the Russian Ambassador, M. 
de Staal, and reported, under date of February 25, 1888, that his lord- 
ship assented tiO the prox)osition of Mr. Bayar^, and that he would 
also join the United States Government in any preventive measures it 
may be thought best to adopt, by orders issued to the naval vessels in 
that region of the respective governments. U. 8. Case^ Vol, i, Apjp., 
173. The Russian ambassador concurred, so far as his personal opin- 
ion was concerned, in the propriety of the proposed measures for the 
protection of the seals, and promised to communicate at once with his 
Government. 

In reply to the last letter Mr. Bayard wrote to Mr. Phelps: "It is 
hoped that Lord Salisbury will give it favorable consideration, as there 
can be no doubt of the importance of preserving the seal fisheries in 
Bering Sea, and it is also desirable that this should be done by an 
arrangement between the governments interested without the United 
States being called upon to consider what special measures of its own 
the exceptional charjicter of the x)roperty in question might require it 
to take in case of the refusal of foreign powers to give their coopera- 
tion. Whether legislation would be necessary to enable the United 
States and Great Britain to carry out meavsures for the protection of 
the seals would depend much upon the character of the regulation; but 
it is probable that legislation would be required. The manner of pro- 
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tecting the seals would depend upon the kiud of arrangement which 
Great Britain would be willing to make with the United States for the 
policing of the seas and for the trial of British subjects violating the 
regulations which the two governments may agree ui>on for such pro- 
tection.'^ J7. 8. Casey Vol. i, App.j 175. 

During a temi)orary absence of Mr. Phelps from London, Mr. White, 
the United States Charge d' Affaires, had an interview with Lord Sal- 
isbury and the Eussian ambassador, and reported that M. de Staal 
expressed a desire, on behalf of his government, to include in the area 
to be protected by the convention the Sea of Okhotsk, or at least that 
portion of it in which Kobben Island is situated, there being, he said, 
in that region large numbers of seals whose destruction is threatened 
in the same way as those in Bering Sea; and that Lord Salisbury, 
in order to meet the Bussian Government's wishes respecting the 
waters surrounding liobben Island, suggested that, besides the 
whole of Bering Sea, those portions of the sea of Okhotsk and of the 
Pacific Ocean north of latitude 47 degrees should be included in the pro- 
I)osed arrangement. His lordship intimated, fui-thermore, that the 
I)eriod proposed by the United States for a close time, April 15 to No- 
vember 1, might interfere with the trade longer than absolutely neces- 
sary for the protection of the seals, and he suggested October 1, instead 
of a month later, as the termination of the period of seal protection. 
TJ. 8. CasCy Vohj 1, App.j 179. 

Mr. Bayard, in reply, said that he did object to the inclusion of the 
Sea of Okhotsk, or so much of it as was necessary for the protection of 
the seals;' nor did he deem it absolutely necessary to insist on the ex- 
tension of the close season till the 1st of November. Only such a period 
was desired as was requisite for the end in view. But that suc- 
cess maybe assured in the efforts of the various governments inter- 
ested in the protection of the seals, it seemed advisable to take the 15th 
of October instead of the 1st as the date of the close time, although, 
the 1st of November would be safer. U. 8. Case^ Vol. i, App.^ 180. 

At the argument there was some controversy between counsel as to 
whether Lord Salisbury had, in fact, agreed to any particular mode of 
protecting these fur seals from destruction. It is quite sufficient, 
in any view of this case, to accept the account Lord Salisbury him- 
self gave of the meeting between himself and the representatives of 
the United States and Eussia, on which occasion was eon.sidere<I the 
question of the preservation of the furseal sxiecies. The principal 
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interview on this subject was held on the IGth of April, 1888, and its 
result was stated the same day in an official communication from Lord 
Salisbury to the British Minister at Washington. Lord Salisbury 
said: "At this preliminary discussion it was decided provisionally, in 
order to furnish a basis for negotiation, and without defiuitely pledg- 
ing our governments, that the space to be covered by the proposed 
convention should be the sea between America and Eussia north of 
the 47th degree of latitude; that the close time should extend from 
the 15th of April to the 1st of November; that during that time the 
slaughter of all seals should be forbidden, and vessels engaged in it 
should be liable to seizuio by the cruisers of any of the three powers 
and should be taken to the port of their own nationality for condemna- 
tion; that the traffic in arms, alcohol, and powder, should be prohibited 
in all the islands of those seas; and that, as soon as the three powers 
had concluded a convention, they should join in submitting it for the 
assent of the other maritime powers of the northern seas. The United 
States charge d'affaires was exceedingly earnest in pressing on us 
the importance of dispatch, on account of the inconceivable slaughter 
that had been and was still going on in these seas. He stated that, in 
addition to the vast quantity brought to market, it was a common 
practice for those engaged in the trade to shoot all seals they might 
meet in the open sea, and that of these a great number sank, so that 
their skins could not be recovered." British Case, Vol. 5, App.y 196; U, 
S. Case, Vol. i, App.j 238. 

A similar communication was sent to Sir R. Morier, the British Am- 
bassador at St. Petersburg. 

These negotiations resulted in nothing of a practical nature because 
of the objections raised by the Canadian Government to any such plan 
as that to which the representatives of Great Britain, the United Stat^ 
and Russia, "provisionally, in order to furnish a ba^is for negotiation," 
assented at the meeting of April 16, 1888. 

Mr. Phelps, had a conversation with Lord Salisbury on the 13th of 
August, 1888, and again pressed for the comx>letion of the convention, 
as the proposed extermination of the seals by Canadian vessels was un- 
derstood to be rapidly i^roceediug. His lordship did not question the 
propriety or imi)ortance of taking measures to prevent the wanton de- 
struction of so valuable an industry, in which, as he remarked, England 
had a large interests of its own. But he said that the Canadian Gk>y- 
ernment objected to any such restrictions, and that until its consent 
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could be obtained, Her Majest>''s Goverument was not willing to enter 
into the convention; that time woald be requisite to bring about that; 
and that meanwhile the convention must wait. It then became ap- 
parent to Mr. Phelps that the British Government would not execute 
the desired convention without the concurrence of Canada. Writing 
to Mr. Bayard, September 12, 18S8, Mr. Phelps, in giving an account 
of his interview with Lord Salisbury, said: '^ Certain Canadian vessels 
are making a prolit out of the destruction of the seal in the breeding 
season in the waters in question, inhuman and wasteful as it is. That 
it leads to the speedy extermination of the animal is no loss to Canada, 
because no part of these seal fisheries belong Vy that country; and the 
only profit open to it in connection with them is by destroying the seal 
In the open sea during the breeding time, although many of the animals 
killed in that way are lost, and those saved are worth much less than 
when killed at the proper time. Under these circumstances, the Gov- 
ernment of the United States must, in my opinion, either submit to 
have these valuable fisheries destroyed or must take measures to prevent 
their destruction by capturing the vessels employed in it. Between 
these alternatives it does not appear to me there should be the slightest 
hesitation." U. S. Case^ Vol. l,pp. 181 j 182. 

Upon the accession of Mr. Harrison to the office of President, tue 
matters in dispute between the two Governments being unsettled, 
again became the subject of diplomatic correspondence. That corre- 
spondence is too voluminous to be reproduced in this opinion. But a 
reference to an interview between Mr. Blaine and the British minister 
at Washington, which took place October 24, 1SS9, together with 
extracts firom some of the communications emanating from the State 
Department, will suffice to show the general grounds upon which tlie 
position then taken by the United States was baj^eil. 

In the report which Sir Julian Pauneefote made to Lord Salisbury of 
the above interview, it is said : 

^^ We had a great deal of friendly discn^^ion, in the course of which 
he stated that the seizures of the Canadian seal fishing vessels had 
been effected by the Treasury' l>ei>artment, which is cliarged with the 
protection and collection of the revenue (including that derived from 
the Alaska Compaiiy), and the measure had been res^irted U} under the 
beb'ef that it was warranted by the act of Congress and the pr^Mrlama- 
tion of the President. In this view the l>e[Kftrtment had been confirmed 
by the jodgmeat of the diMrict c^iort of Ahutka. I observed that this 
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appeared like an assertion of the mmx clausum doctrine, which I could 
hardly believe would be revived at the present day by his Government 
or any other, to which he replied that his Government had not oflBcially 
asserted such a claim, and therefore it was unnecessary to discuss it. 
As a matter of fact there had been no interference with any Canadian 
vessels in Bering: Sea except such as were found engaged in the captiuo 
and destruction of fur seals. But his Government claimed the exclusive 
right of seal fishery, which the United States, and Kussia before them, 
had practically enjoyed for generations without any attempt at interfer- 
ence from any other country. The fur seal was a species most valuable 
to mankind and the Bering Sea was its last stronghold. The United 
States had bought the islands in that sea to which these creatures 
periodically resort to lay their young, and nowCaniuiian fishermen 
step in and slaughter the seals on their passage to the islands, without 
taking heed of the warnings given, by Canadian officials themselves, 
that the result must inevitably be the extermination of the species. 
This was an abuse, not only reprehensible in itself, and opposed to the 
interests of mankind, but an infraction of the rights of the United 
States. It inflicted, moreover, a serious injury on a neighboring and 
friendly State, by depriving it of the fruits of an industry on which vast 
sums of money had been expended, and which had long been pursued 
exclusively and for the general benefit. The case was so strong as to 
necessitate measures of self defense for the vindication of the rights ot 
the United States and the protection of this valuable fishery from des- 
truction. I replied that as regarded the question of right I could not 
admit that the seizure of the Canadian vessels was justified under the 
terms of the act of Congress or of the proclamation of the President. 
Municipal legislation could have no operation against foreign vessels be- 
yond territorial waters. A claim of exclusive fishery on the high seas 
was opposed to international law, and no such right could be acquired 
by prescription. Mr. Blaine observed that he thought Great Britain 
enjoyed such a right in relation to pearl fisheries in some parts of the 
world. I said I was not aware of any such case. As regarded the 
question of fact, namely, the extermination of the fur seal species and 
the necessity for a ' close season,' there was unfortunately a conflict of 
opinion. But if, upon a further and more complete examination of the 
evidence, ller Majesty's Government should come to the conclusion 
that a 'close season' is really necessary, and if an agreement should be 
arrived at on the subject, all diflerences on questions of legal right 
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would ipso facto disappear. Mr. Blaine expressed his readiness to pro- 
ceed to such an inquiry, adding that he would be prepared to establish 
from Canadian evidence alone the absolute necessity for a ' close sea- 
son,' but he strongly insisted that the inquiry should take place here 
and be entirely of a diplomatic character. ♦ • • As regards com- 
pensation, if an agrfeemenfc should be arrived at, he felt sure that his 
Government would not wish that private individuals who had acted 
bona fide in the belief that they were exercising their lawful rights 
should be the victims of a grave dispute between two great countries, 
which had happily been adjusted. He was not without hope, therefore, 
that the wishes I had expressed might be met, and that all might be 
arranged in a manner which should involve no humiliation on either 
side. His tone was friendly throughout, and he manifested a strong 
desire to let all questions of legal right and international law disap- 
pear in an .agreement for aldose season,' which he believes to be 
urgently called for in the common interest. It only now remains for \ae 
to solicit your lordship's instructions in regard to the suggestion of 
resuming in Washington the tripartite negotiation, with a view to 
arriving, if possible, at such a solution as is proposed by Mr. Blaine." 
British Case, Vol. 5, App. 350-351. 

After this interview the British Government made complaints of other 
seizures of British vessels in the open waters of Bering Sea. Those 
complaints were met by Mr. Blaine in his letter of January 22, 1890, 
addressed to Sir Julian Pauncefote. As that letter contains a fuller 
statement of the position of the United States than had been made up 
to that time, nearly the whole of it is given, as follows: 

"In the opinion of the President, the Canadian vessels arrested and 
detained in the Bering Sea were engaged in a pursuit that was in 
itself contra bonos moresj a pursuit which of necessity involves a serious 
and permanent injury to the rights of the Government and people of 
the United States. To establish this ground it is not necessary to 
argue the question of the extent and nature of the sovereignty of this 
Government over the waters of Bering Sea ; it is not necessary to 
explain, certainly not to define, the powers and privileges ceded by 
His Imperial Majesty, the Emperor of Russia, in the treaty by which 
the Alaskan Territory was transferred to the United States. The 
weighty considerations growing out of the acquisiuou of that territory, 
with all the rights on land and sea inseparably connected therewith, 
may be safely left out of view, while the grounds are set forth upon 
U492 i 
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wliich this GoveriimcDt rests its justification for the action complained 
of by Her Majesty's Government. It cannot be unknown to Her 
Majesty's Government that one of the most valuable sources of revenue 
from the Alaskan possessions is the fur seal fisheries of the Bering 
Sea. These fisheries had been exclusively controlled by the Govern- 
ment of Kussia, without interference or without question, from their 
original discovery until the cession of Alaska to the United States in 
1867. From 1867 to 1886 the possession in which Russia had been 
undisturbed was enjoyed by this Government also. There was no 
interruption and no intrusion from any source. Vessels from other 
nations passing from time to time through Bering Sea to the Arctic 
Ocean in pursuit of whales had always abstained from taking part in 
the capture of seals. 

^^This unitorin avoidance of all attempts to take far seal in those 
waters had been a constant recognition of the right held and exercised 
first by Russia and subsequently by this Government. It has also been 
the recognition of a fact now held beyond denial or doubt that the tak- 
ing of seals in the open sea rapidly leads to their extinction. This is 
not only the well-known opinion of experts, both British and American, 
based upon prolonged observation and investigation, but the fact has 
also been demonstrated in a wide sense by the well nigh total destruc- 
tion of all seal fisheries except the one in Bering Sea, which the Gov- 
ernment of the United States is now striving to preserve, not altogether 
for the use of the American i)eoi)le, but for the use of the world at large. 

"The killing of seals in the open sea involves the destruction of the 
femjile in common with the male. The slaughter of the female seal is 
reckoned as an immediate loss of three seals, besides the futuie loss of 
the whole number which the bearing seal may produce in the succes- 
sive years of life. The destruction which results from killing seals in 
the open sea proceeds, therefore, by a ratio which constantly and rap- 
idly increases, and insures the total extermination of the species within 
a very brief period. It has thus become known that the only proper 
time for the slaughter of seals is at the season when they betake them- 
selves to the land, because the land is the only place where the neces- 
sary discrimination can be made as to the age and sex of the seal. It 
would seem, then, by fair reasoning, that nations not possessing the 
territory upon which seals can increase their numbers by natural growth, 
and thus afford an annual supply of skins for the use of mankind, should 
refrain from the slaughter in oi)eu sea, where the destruction of the 
bX)Ccies is sure uud swift. 
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"After the acquisition of Alaska the Govcriiineiit of the United 
States, through competent agents working under the direction of the 
best experts, gave careful attention to the improvement of the seal fish- 
eries. Proceeding by a close obedience to the laws of nature, and rig- 
idly limiting the number to be annually slaughtered, the Government 
succeeded in increasing the total number of seals and adding corre- 
spondingly and largely to the value of the fisheries. In the course of a 
few years of intelligent and interesting experiment the number that 
could be safely slaughtered was fixed at 100,000 annually. The com- 
pany to which the administration of the fisheries was intrusted, by a 
lease from this Government, has paid a rental of $50,000 per annum, 
and in addition thereto $2.62J per skin for the total number taken, 
The skins were regularly transported to London to be dressed and pre- 
pared for the markets of the world, and the business had grown so* 
large that the earnings of English laborers, since Alaska was trans- 
ferred to the United States, amount in the aggregate to more than 
$12,000,000. The entire business was then conducted peacefully, law- 
fully, and profitiibly — profitably to the United States, for the rental was 
yielding a moderate interest on the large sum which this Government 
had paid for Alaska, including the rights now at issue; profitably 
to the Alaskan Company, which, under governmental direction and 
restriction, had given unwearied pains to the care and development of 
the fisheries; profitably to the Aleuts, who were receiving a fair pecu- 
niary reward for their labors, and were elevated fi'om semi-savagery to 
civilization and to the enjoyment of schools and churches provided for 
their benefit by the Government of the United States, and, last of all, 
profitably to a large body of English laborers, who had constant employ- 
ment and received good wages. 

"This, in brief, was the condition of the Alaska fur seal fisheries down 
to the year 1880. The precedents, customs, and rights had been estab- 
lished and enjoyed either by Russia or the United States for nearly a 
century. The two nations were the only powers that owned a foot of 
land on the continents that bordered, or on the islands included within, 
the Bering waters where the seals resort to breed. Into this peaceful 
and secluded field of labor, whose benefits were so equitably shared by 
the native Aleuts of the Pribilof Islands, by the United States, and by 
England, certain Canadian vessels in 1886 asserted their right to enter 
and by their ruthless course to destroy the fisheries, and with them to 
destroy also the resulting industries which are so valuable. The 
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Government of the United States at once proceeded to check this 
movement, which, unchecked, was sure to do great and irreparable 
harm. It was cause of unfeigned surprise to the United States that Her 
Majesty's Government should immediately interfere to defend and 
encourage (surely to encourage by defending) the course of the Cana- 
dians iu disturbing an industry which had been carefully developed for 
more than ninety years under the flags of Eussia and the United States — 
developed in such a manner as not to interfere with the public rights 
or the private industries of any other people or any other person. 

" Whence did the ships of Canada derive the right to do in 1886 that 
which they had refrained from doing for more than ninety yearst Upon 
what grounds did Her Majesty's Government defend in the year 1886 a 
course of conduct in the Bering Sea which she had carefully avoided 
ever since the discovery of that seat By what reasoning did Her Maj- 
jesty's Government conclude that an act may be committed with impu- 
nity against the rights of the United States which had never been 
attempted against the same rights when held by the Russian Empire t 

"So great has been the iujury to the fisheries from the irregular and 
destructive slaughter of seals in the open waters of the Bering Sea by 
Canadian vessels that, whereas the Government had allowed 100,000 
to be taken annually for a series of years, it is now compelled to reduce 
the number to 60,000. If four years of this violation of natural law and 
neighbor's rights has reduced the annual slaughter of seal by 40 per cent, 
it is easy to see how short a period will be required to work the total 
destruction of the fisheries. 

"The ground upon which Her Majesty's Government justifies, or at 
least defends, the course of the Canadian vessels rests U];)on the fact 
that they are committing their acts of destruction on the high seas, viz, 
more than 3 marine miles from the shore line. It is doubtful jvhether 
Her Majesty's Government would abide by this rule if the attempt were 
made to interfere with the pearl fisheries of Ceylon, ^hich extend more 
than 20 miles from the shore line and have been enjoyed by England 
without molestation ever since their acquisition. So well recognized 
is the British ownership of those fisheries, regardless of the limit of 
the 3-mile line, that Her Majesty's Government feels authorized to 
sell the pearl-fishing right from year to year to the highest bidder. 
Nor is it credible that modes of fishing on the Grand Banks, altogether 
practicable, but highly destructive, would be justified or even x>ermitted 
by Great Britain on the plea that the vicious acts were committed more 
than 3 miles from the shore. 
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"There are, according to scientific authority, " great colonies of fishL*^ 
on the "Newfoundland Banks." These colonies resemble the seats of 
great populations on land. They remain stationary, having a limited 
range of water in which they live and die. In these great "colonies" 
it is, according to expert judgment, comparatively easy to explode 
dynamite or giant powder in such manner as to kill vast quantities of 
fisli and at the same time destroy countless numbers of eggs. Strin- 
gent laws have been necessary to prevent the taking of fish by the use 
of dynamite in many of the rivers and lakes of the United States. 
The same mode of fishing could readily be adopted^ with effect on the 
more shallow parts of the banks, but the destruction of fish in propor- 
tion to the catch, says a high authority, might be as great as 10,000 to 1. 
Would Her Majesty's Government think that so wicked an act could 
not be prevented and its perpetrators punished simply because it 
had been committed outside of the 3-mile linet 

"Why are not the two cases parallel! The Canadian vessels are 
engaged in the taking of fur seals in a manner that destroys the power of 
reproduction and insures the extermination of the species. In exter- 
minating the species an article useful to mankind is totally destroyed 
in order that temporary and immoral gain may be acquired by a few 
persons. By the employment of dynamite on the banks it is not prob- 
able that the total destruction of fish could be accomplished, but a 
serious diminution of a valuable food for man might assuredly result. 
Does Her Majesty's Government seriously maintain that the law of 
nations is powerless to prevent such violation of the common rights of 
mant Are the supporters of justice in all nations to be declared 
incompetent to prevent wrongs so odious and so destructive! 

"In the judgment of this Government, the law of the sea is not law- 
lessness. Nor can the law of the sea and the liberty which it confers 
and which it protects be perverted to justify acts which are immoral in 
themselves, which inevitably tend to results against the interests and 
against the welfare of mankind. One step beyond that which Her 
M^esty's Government has taken in this contention, and piracy finds 
its justification. The President does not conceive it possible that Her 
Majesty's Government could, in fact, be less indiff'erent to these evil 
results than is the Government of the United States. But he hopes 
that Her Majesty's Government will, after this frank expression of views, 
more readily comprehend the position of the Government of the United 
States toochiug this serious question. This Government has been re.uly 
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to concede much in order to adjust all differences of view, and has, in 
the judgment of the President, already proposed a solution, not only 
eqnitable, but generous. Thus far Her Majesty's Government has 
declined to accept the proposal of the United States. The President 
now awaits with deep interest, not unmixed with solicitude, any propo- 
sition for reasonable adjustment which Her Majesty's Government may 
submit. The forcible resistance to which this Government is constrained 
in the Bering Sea is, in the President's judgment, demanded not only 
by the necessity of defending the traditional and long-established rights 
of the United Stains, but also the rights of good government and of 
good morals the world over. 

" In this contention the Government of the United States has no occa- 
sion and no desire to withdraw or modify the positions which it has at 
any time maintained against the claims of the Imperial Government of 
Russia. The United States will not withhold from any nation the 
privileges which it demanded for itself when Alaska was part of the 
Russian Empire. For is the Government of the United States dis- 
posed to exercise in those possessions any less power or authority than 
it was willing to concede to the Imperial Government of Russia when 
its sovereignty extended over them. The President is persuaded that 
all friendly nations will concede to the United States 'the Same rights 
and privileges on the lands and in the waters of Alaska which the same 
friendly nations have always conceded to the Empire of Russia." U. S. 
Case, Vol. J, App.^ 200. 

In his letter of December 17, 1890, in reply to Lord Salisbury's 
letter of August 2, 1890, Mr. Blaine discusses with much elaboration 
and with signal ability all the questions then in dispute between the 
two governments. In that letter he says: 

"I am directed by the President to say that, on behalf of the United 
States, he is willing to adopt the text used in the act of Parliament to 
exclude ships from hovering nearer to the island of St. Helena than 8 
marine leagues, or he will take the examjile cited by Sir George Baden- 
Powell, where, by permission of Her Majesty's Government, control 
over a part of the ocean 600 miles wide is to-day authorized by Austra- 
lian law. The President will ask the Government of Great Britain to 
agree to the distance of 20 marine leagues — within which no shij) shall 
hover around the islands of St. Paul and St. George from the 15th of 
May to the 15th of October of each year. This will prove an effective 
mode (^^V^l^iiigthe seal fisheries for the use of the civUized world — 



55 

a mode which in view of Great Britain's assumption of power over the 
open ocean she can not with consistency decline. Great Britain x>re- 
scribed 8 leagues at St. Helena; but the obvious necessities in the 
Bering Sea will, on the basis of this precedent, justify 20 leagues for 
the protection of the American seal fisheries. 

"The United States desires only such control over a limited extent of 
the waters in the Bering Sea, for a part of each year, as will be suffi- 
cient to insure the protection of the fur seal fisheries, already injured, 
possibly, to an irreparable extent by the intrusion of Canadian vessels, 
sailing with the encouragement of Great Britain and protected by her 
flag. The gravest wrong is committed when (as in many instances is 
the case) American citizens, refusing obedience to the laws of their own 
country, have gone into partnership with the British flag and engaged 
in the destruction of the seal fisheries which belong to the United 
States.. So general, so notorious, and s6 shamelessly avowed has this 
practice become that last season, according to the report of the Ameri- 
can consul at Victoria, when the intruders assembled at Unalaska 
on the 4th of July, previous to entering Bering Sea, the day was 
celebrated in a patriotic and spirited manner by the American citizens, 
who at the time were protected by the British flag in their violation 
of the laws of their own country. 

"With such agencies as these, devised by the Dominion of Canada, 
and protected by the flag of Great Britain, American rights and inter- 
ests have, within the past four years, been damaged to the extent of 
millions of dollars, with no corresponding gain to those who caused 
the loss. * * * 

"The repeated assertions that the Government of the United States 
demands that the Bering Sea be pronounced mare clausum are with- 
out foundation. The Government has never claimed it and never 
desired it. It expressly disavows it. At the same time the United 
States does not lack abundant authority, according to the ablest expo- 
nents of international law, for holding a small section of the Bering 
Sea for the protection of the fur seals. Controlling a comparatively 
restricted area of water for that one specific purpose is by no means 
the equivalent of declaring the sea, or any part thereof, mare clausum. 
Nor is it by any means so serious an obstruction as Great Britain 
assumed to make it in the South Atlantic, nor so groundless an inter- 
ference with the common law of the sea as is maintained by British 
authority to-day in the Indian Ocean." U. 8. Oase^ Vol, J, App.^ 263^ 284^ 
286. 



56 

In the same letter he observes that the President, not desiring the 
long postponement which an examination of the legal authorities from 
Ulpian to Phillimore and Kent would Involve, refers to the following 
passages in the letter of Mr. Phelps of September 12, 1888, as fully ex- 
pressing his own views : 

"Much learning has been expended upon the discussion of the 
abstract question of the right of mare clausum. I do not conceive it 
to be applicable to the present case. Here is a valuable fishery and a 
large, and, if properly managed, permanent industry, the property of tlie 
nations on whose shores it is carried on. It is proposed by the colony 
of a foreign nation, in defiance of the joint remonstrance of all the 
countries interested, to destroy this business by the indiscriminate 
slaughter and extermination of the animals in question in the open 
neighboring sea during the period of gestation, when the common 
dictates of humanity ought to protect them were there no interest at 
all involved. And it is suggested that we are prevented from defend- 
ing ourselves against such depredations because the sea at a certain 
distance from the coast is free. The same line of argument would 
take under its protection piracy and the slave trade, when prosecuted 
in the open sea, or would justify one nation in destroying the commerce 
of another by placing dangerous obstructions and derelicts in the open 
sea near its coasts. There are many things which can not be allowed 
to be done on the open sea with impunity, and against which every sea 
is mare elausum] and the right of self defense as to person and prop- 
erty prevails there as fully as elsewhere. If the fish upon Canadian 
coasts could be destroyed by scattering poison in the open sea adjacent 
with some small profit to those engaged in it, would Canada, ijpon the 
just principles of international law, be held defenceless in such a case? 
Yet that process would be no more destructive, inhuman, and wanton 
than this. If precedents are wanting for a defense so necessary and 
proper it is because precedents for such a course of conduct are like- 
wise unknown. The best international law has arisen from precedents 
that have been established when the just occasion for them arose, 
undeterred by the discussion of abstract and inadequate rules." U, 
8. Casey Vol. 1, App., 263^ 287. 

At a later date, in his letter of June 14, 1891, to Sir Julian Paunce- 
fote, Mr. Blaine said: 

"In the opinion of the President Lord Salisbury is wholly and 
Btxangely in error in making the following statement: *Uor dp they 
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(the 5vclviser8 of the President) reply, as a justification for the seizure 
of British ships in the open sea, upon the contention that the interests 
of the seal fisheries give to the United States Government any right 
for that purpose which, according to international law, it would not 
otherwise possess.' The Government of the United States has steadily 
held just the reverse of the position which Lord Salisbury has imputed 
to it. It holds that the ownership of the islands upon which the seals 
breed, that the habit of the seals in regularly resorting thither and rear- 
ing their young thereon, that their going out from the islands in search 
of food and regularly returning thereto, and all the facts and incidents 
of their relation to the island, give the United States a property interest 
therein^ that this property interest was claimed and exercised by Kussia 
during the whole period of its sovereignty over the land and waters of 
Alaska; that England recognized this property interest so far as recog- 
nition is implied by abstaining from all interference with it during the 
whole period of Russia's ownership of Alaska and during the first nine- 
teen years of the sovereignty of the United States. It is yet to be deter- 
mined whether the lawless intrusion of Canadian vessels in 1886 and 
subsequent years has changed the law and equity of the case thereto- 
fore prevailing." U. 8, Case, Vol. i, App., 295, 298. 

The general contention of the British Government, during the negotia- 
tions, so far as the questions of right and jurisdiction were concerned, 
was that Eussia neither asserted nor exercised, and could never have 
rightfully asserted or exercised, exclusive jurisdiction or exclusive 
rights in the open waters of Bering Sea, except that by the Ukase of 
1821 she forbade foreign vessels from approaching nearer than 100 
Italian miles from the coast of the ]S"orth American continent between 
Bering Strait and the fifty-first degree of north latitude, or the coasts 
of the Asiatic continent from the same strait to the forty- fiffch degree of 
north latitude, or the intervening islands belonging to her; that against 
this prohibition both Great Britain and the United States earnestly 
protested, and it was withdrawn or abandoned by Eussia when she 
made the treaty of 1824 with the United States, and that of 1825 
with Great Britain; that the pursuit of fur seals in the open seas could 
not of itself be regarded as contra bonos mores unless and until, for special 
reasons, it has been agreed by international arrangement to forbid it; 
that Great Britain has always claimed the freedom of navigation and 
fishing in the waters of Bering Sea outside the usual territorial limit of 
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one marine league from the coast; that the public right to fish, catch 
seals, or pursue any other lawful occupation on the high seas can not 
be held to be abandoned by a nation from the mere fact that for a cer- 
tain number of years it has not suited the subjects of that nation to 
exercise it; that fur seals were animals ferod naturce, and were res 
nullius until caught; that no person could have property in them 
until he had actually reduced tbem into possession by capture, and 
that any interference by the United States with the hunting and 
taking of these fur seals, in thfe open waters of the ocean, by the 
citizens or subjects of Great Britain, was a violation of rights secured 
to them by the law of nations. 

The result of the negotiations was the treaty of February 29, 1892, 
under which this Tribunal is proceeding. 

2. 

J^VRISDICTION AND RIOHT» ASSERTBD AND EXERCISBD BIT RUS- 
SIA IN B£RINO SEA, AND IN RESPECT TO THE SEAIi FISHERIES 
IN THAT SEA, PRIOR TO THE CESSION OF 1867 OF AI^ASKA TO 
THE UNITED STATES. 

EFFECT OF THE TREATIT CONCIiUDED IN J835 BETWEEN RUSSIA 
AND OREAT BRITAIN. 

THE RIOHTS THAT PASSED TO THE UNITED STATES BY THE 
TREATir OF CESSION OF 1867. 

With the knowledge of the origin and history of the controversy 
between the two Governments which the above statement furnishes we 
are tlie better prepared to consider the particular questions which 
this treaty requires this Tribunal to determine. 

By Article VI of the treaty of February 29, 1892, it was provided 
that 

"In deciding the matters submitted to the Arbitrators it is agreed 
that the following five points shall be submitted to them in order that 
their award shall embrace a distinct decision upon each of said five 
points, to wit: 

"1. Wliat exclusive jurisdiction in the sea now known as the Bering 
Sea, and what exclusive rights in the seal fisheries therein, did Russia 
assert and exercise prior and up to the time of the cession of Alaska to 
the United States? 

"2. How far were these claims of jurisdiction as to the seal fisheries 
recognized and conceded by Great Britain! 
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"3. Was tlie body of water now kuowii as the Bering Sea included 
in the phrase ^Pacific Ocean,' as used in the treaty of 1825 between 
Great Britain and Russia, and what rights, if any, in the Bering 
Sea were held and exclusively exercised by Eussia after said treaty! 

"4. Did not all the rights of Russia as to jurisdiction and as to the 
seal fisheries in Bering Sea east of the water boundary in the treaty 
between the United States and Russia of the 30th March, 1867, pass 
unimpaired to the United States under that treaty! 

" 5. Has the United States any right, and, if so, what right, of pro- 
tection or property in the fur seals frequenting the islands of the 
United States in Bering Sea when such seals are found outside 
the ordinary three-mile limit!" 

All of the points specified in this article of the treaty are, in my 
judgment, embraced in the general questions for the amicable settle- 
ment of which this Tribunal has been constituted, and which are 
described in Article I of the treaty as questions "concerning the juris- 
dictional rights of the United States in the waters of Bering Sea, and 
concerning also the preservation of the fur seal in, or habitually resort- 
ing to, said sea, and the rights of the citizens or subjects of either 
country as regards the taking of fur seal in, or habitually resorting to, 
the said waters." These general questions may properly be met by 
the answers the Tribunal makes to the points i)articularly named in 
Article VI. If they are not so met, then it will be the duty of Arbi- 
trators to make such additional answers as will cover all the mat- 
ters embraced in Article I. An award that does not disi)Ose of those 
points, as well as of the several matters generally named in Article 
I, might be disregarded as not such a decision as the treaty requires. 
It was not within the contemplation of the two governments that any 
matter embraced in either article should be left undetermined by the 
Tribunal. In the belief that the entire controversy in respect to the 
questions and points enumerated in those articles would be concluded 
by the award, the two governments engaged, in Article XIV, "to 
consider the result of the proceedings of the Tribunal of Arbitration, 
as a full, perfect, and final settlement of all questions referred to the 
Arbitrators," and to cooperate in securing the adhesion of other powers 
to such regulations as might be prescribed. 

The first point in Article VI of the Treaty involves an inquiry as to — 
What exclusive jurisdiction in the sea now Tcnown as the Bering Sea^ 
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and what exclusive rights in the seal fisheries therein, did Russia assert 
and exercise prior and up to the time of the cession of AlasJca to the 
United States f 

The relations held by Eussia to Bering Sea and to the fisheries 
therein, largely involve the interpretation to be given to what are called 
the Ukases of 1799 and 1821, to the treaty of 1824 between Enssia 
and the United States, and the treaty of 1825 between Eussia and 
Great Britain. Those treaties were the result of negotiations that 
followed the vigorous protests made by the United States and Great 
Britain against the Ukase of 1821. I will later on consider their effect 
upon any claims of jurisdiction and authority asserted by Eussia. 

The Ukase of 1799, as it is commonly called, was little more than a 
charter granted to the Eussian American Company. The materia] 
portions of it are in these words : 

"By the grace of a merciful God, we, Paul the First, Emporor and 
Autocrat of all the Eussias, etc. To the Eussian American Company 
under our highest protection. The benefits and advantages resulting 
to our empire from the hunting and trading carried on by our loyal 
subjects in the northeastern seas and along the coasts of America have 
attracted our imperial attention and consideration; therefore, having 
taken under our immediate protection a company organized for the 
above-named purpose of carrying on hunting and trading, we allow it 
to assume the appellation of "Eussian American Company, operating 
under our Highest Protection;" and for the purpose of aiding the com- 
pany in its enterprises, we allow the commanders of our land and sea 
forces to employ said forces in the company's aid, if occasion requires it, 
while for further relief and assistance of said company, and having 
examined their rules and regulations, we hereby declare it to be our 
highest Imperial will to grant to this company for a period of twenty 
years the following rights and privileges: 

"I. By the right of discovery in past times by Eussian navigators of 
the northeastern part of America, beginning from the fifty-fifth degree 
of north latitude and of the chain of islands extending from Kamchatka 
to the north to America, and southward to Japan, and by right of pos- 
session of the same by Eussia, we most graciously permit the company 
to have the use of all hunting grounds and establishments now exist- 
ing on the northeastern coast of America, from the above-mentioned 
fifty-fifth degree to Bering Strait, and also on the Aleutian, Kurile, 
and other islauds situated in the Northeastern Ocean. 
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"n. To make new discoveries not only north of the fifty- fifth degree 
of north latitade but farther to the south, and to occupy the new lands 
discovered a^ Russian possessions, according to prescribed rules, if 
they have not been previously occupied by or been dependent on any 
other nation. 

"III. To use and profit by everything that has been or shall be dis- 
covered in those localities, on the surface and in the interior of the 
earth, without competition from others. 

"IV. We most graciously permit this company to establish settle- 
ments in future times wherever they are wanted, according to its best 
knowledge and belief, and fortify them to insure the safety of the in- 
habitants, and to send ships to those shores with goods and hunters, 
without any obstacles on the part of the Government. 

"V. To extend their navigation to all adjoining nations and hold busi- 
ness intercourse with all surrounding powers, upon obtaining their free 
consent for the purpose, and under our highest protection to enable 
them to prosecute their enterprises with greater force and advantage. 

"VI. Toemploy fornavigation,hunting, and all other business, free and 
unsuspected people, having no illegal views or intentions. ♦ » ♦ 

"X. The exclusive right is most graciously granted to the company 
for a period of twenty years, to use and enjoy, in the above extent of 
country and islands, all profits and advantages derived from hunting, 
trade, industries, and discovery of new lands, prohibiting the enjoy- 
ment of these profits and advantages not only to those who would wish 
to sail to those countries on their own account, but to all former hunters 
and trappers who have been engaged in this trade and have their 
vessels and furs at those places; and other companies which may have 
been formed will not be allowed to continue their business unless they 
unite with the present company with their free consent; but such 
private companies or traders as have their vessels in those regions can 
either sell their property, or, with the company's consent, remain until 
they have obtained a cargo, but no longer than is required for the 
loading and return of the vessel; and after that nobody will have any 
privileges but this one company, which will be protected in the enjoy- 
ment of all the rights mentioned. 

" XI. Under our highest protection the Eussian-American Company 
will have full control over all above-mentioned localities, and exercise 
judicial powers in minor cases. The company will also be permitted 
to use all local facilities for fortifications in the defense of the country 
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to concede much in order to adjust all differences of view, and has, in 
the judgment of tlie President, already proposed a solution, not only 
equitable, but generous. Thus far Her Majesty's Government has 
declined to accept the proposal of the United States. The President 
now awaits with deep interest, not unmixed with solicitude, any proi>o- 
sition for reasonable adjustment which Her Majesty's Government may 
submit. The forcible resistance to which this Government is constrained 
in the Bering Sea is, in the President's judgment, demanded not only 
by the necessity of defending the traditional and long-established rights 
of the United Stains, but also the rights of good government and of 
good morals the world over. 

" In this contention the Government of the United States has no occa- 
sion and no desire to withdraw or modify the positions which it has at 
any time maintained against the claims of the Imperial Government of 
Russia. The United States will not withhold ftom any nation the 
privileges which it demanded for itself when Alaska was part of the 
Russian Empire. For is the Government of the United States dis- 
posed to exercise in those possessions any less power or authority than 
it was willing to concede to the Imperial Government of Russia when 
its sovereignty extended over them. The President is persuaded that 
all friendly nations will concede to the United States the same rights 
and privileges on the lands and in the waters of Alaska which the same 
friendly nations have always conceded to the Emi)ire of Russia." U, 8. 
Case, Vol. J, App., 200. 

In his letter of December 17, 1890, in reply to Lord Salisbury's 
letter of August 2, 1890, Mr. Blaine discusses with much elaboration 
and with signal ability all the questions then in dispute between the 
two governments. In that letter he says: 

"I am directed by the President to say that, on behalf of the United 
States, he is willing to adopt the text used in the act of Parliament to 
exclude ships from hovering nearer to the island of St. Helena than 8 
marine leagues, or he will take the example cited by Sir George Baden- 
Powell, where, by i)ermission of Her Majesty's Government, conti'ol 
over a part of the ocean 600 miles wide is to-day authorized by Austra- 
lian law. The President will ask the Government of Great Britain to 
agree to the distance of 20 marine leagues — within which no ship shall 
hover around the islands of St. Paul and St. George from the 15th of 
May to the 15th of October of each year. This will prove an effective 
mode of preserving the seal fisheries for the use of the civilized world — 
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a mode wliich in view of Great Britain's assumption of power over tlie 
open ocean she can not with consistency decline. Great Britain pre- 
scribed 8 leagues at St. Helena; but the obvious necessities in tlie 
Bering Sea will, on the basis of this precedent, justify 20 leagues for 
the protection of the American seal fisheries. 

"The United States desires only such control over a limited extent of 
the waters in the Bering Sea, for a part of each year, as will be suffi- 
cient to insure the protection of the fur seal fisheries, already injured, 
possibly, to an irreparable extent by the intrusion of Canadian vessels, 
sailing with the encouragement of Great Britain and protected by her 
flag. The gravest wrong is committed when (as in many instances is 
the case) American citizens, refusing obedience to the laws of their own 
country, have gone into partnership with the British flag and engaged 
in the destruction of the seal fisheries which belong to the United 
States.. So general, so notorious, and s6 shamelessly avowed has this 
practice become that last season, according to the report of the Ameri- 
can consul at Victoria, when the intruders assembled at Unalaska 
on the 4th of July, previous to entering Bering Sea, the day was 
celebrated in a patriotic and spirited manner by the American citizens, 
who at the time were protected by the British flag in their violation 
of the laws of their own country. 

"With such agencies as these, devised by the Dominion of Canada, 
and protected by the flag of Great Britain, American rights and inter- 
ests have, within the past four years, been damaged to the extent of 
millions of dollars, with no corresponding gain to those who caused 
the loss. * * * 

"The repeated assertions that the Government of the United States 
demands that the Bering Sea be pronounced mare clausum are with- 
out foundation. - The Government has never claimed it and never 
desired it. It expressly disavows it. At the same time the United 
States does not lack abundant authority, according to the ablest expo- 
nents of international law, for holding a small section of the Bering 
Sea for the protection of the fur seals. Controlling a comparatively 
restricted area of water for that one specific purpose is by no means 
the equivalent of declaring the sea, or any part thereof, mare clausum. 
Nor is it by any means so serious an obstruction as Great Britain 
assumed to make it in the South Atlantic, nor so groundless an inter- 
ference with the common law of the sea as is maintained by British 
authority to-day in the Indian Ocean." U. 8. Case, Vol. J, App., 263^ 284^ 
286. 



56 

In the siame letter he observes that the President, not desiiring the 
long {postponement which an examination of the legal aathorities from 
ITlpian to Fhillimore and Kent would involve^ refers to the following 
passages in the letter of Mr. Phelps of iSeptember 12, ISSS, as folly ex- 
pressing his own views: 

^Mach learning has been expended npon the discussion of the 
abstract question of the right of mare dawtum. I do not conceive it 
to be applicable to the present case. Here is a valuable fishery and a 
large, and, if properly inanage^l, permanent industry, the property of the 
nations on whose shores it is carried on. It is proposed by the colony 
of a foreign nation, in defiance of the joint remonstrance of all the 
countries interested, to destroy this business by the indLscrimiuate 
slaughter and extermination of the animals in question in the open 
neighboring sea during the x>eriod of gestation, when the common 
dictates of humanity ought to protect them were there no interest at 
all involve^l. And it is suggested that we are prevented from defend- 
ing ourselves against such depredations because the sea at a certain 
distance from the coast is free. The same line of argument would 
take under its protection piracy and the slave trade, when prosecuted 
in the open sea, or would justify one nation in destroying the commerce 
of another by placing dangerous obstructions and derelicts in the open 
sea near its coasts. There are many things which can not be allowed 
to be done on the open sea with impunity, and against which every sea 
is mare clausum] and the right of self defense as to person and prop- 
erty prevails there as fully as elsewliere. If the fish upon Canadian 
(M)asts (jould be destroyed by scattering poison in the open sea adjacent 
witli Honio Huiall profit to those engaged in it, would Oiinada, ypon the 
just principles of international law, be held defenceless in such a caset 
Yet that process would be no more destructive, inhuman, and wanton 
than tliis. If precedents are wanting for a defense so necessary and 
proper it is because precedents for such a course of conduct are like- 
wise unknown. The best international law has arisen from precedents 
that have been established when the just occasion for them arose, 
undet'Orred by the discussion of abstract and inadequate rules.^' U. 
aV. Vmcy Vol. :/, Api).^ 263^ 287. 

At a \\vU}v date, in his letter of June 14, 1891, to Sir Julian Paunce- 
fote, Mr. Blaine said: 

"In the opinion of the President Lord Salisbury is wholly and 
strangely in error in making the following statement: ^Hov dp they 
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(the fidvisers of the President) reply, as a justification for the seizure 
of British ships in the open sea, upon the contention that the interests 
of the seal fisheries give to the United States Government any right 
for that purpose which, according to international law, it would not 
otherwise possess.' The Government of the United States has steadily 
held just the reverse of the jyosition which Lord Salisbury has imputed 
to it. It holds that the ownership of the islands upon which the seals 
breed, that the habit of the seals in regularly resorting thither and rear- 
ing their young thereon, that their going out from the islands in search 
of food and regularly returning thereto, and all the facts and incidents 
of their relation to the island, give the United States a property interest 
therein^ that this property interest was claimed and exercised by Eussia 
during the whole period of its sovereignty over the land and waters of 
Alaska; that England recognized this property interest so far as recog- 
nition is implied by abstaining from all interference with it during the 
whole period of Russia's ownership of Alaska and during the first nine- 
teen years of the sovereignty of the United States. It is yet to be deter- 
mined whether the lawless intrusion of Canadian vessels in 1886 and 
subsequent years has changed the law and equity of the case thereto- 
fore prevailing." U. S. Case, Vol. i, App,, 295 j 298. 

The general contention of the British Government, during the negotia- 
tions, so far as the questions of right and jurisdiction were concerned, 
was that Eussia neither asserted nor exercised, and could never have 
rightfully asserted or exercised, exclusive jurisdiction or exclusive 
rights in the open waters of Bering Sea, except that by the Ukase of 
1821 she forbade foreign vessels from approaching nearer than 100 
Italian miles from the coast of the ]S"orth American continent between 
Bering Strait and the fifty-first degree of north latitude, or the coasts 
of the Asiatic continent from the same strait to the forty- fifth degree of 
north latitude, or the intervening islands belonging to her; that against 
this prohibition both Great Britain and the United States earnestly 
protested, and it was withdrawn or abandoned by Eussia when she 
made the treaty of 1824 with the United States, and that of 1825 
with Great Britain; that the pursuit of fur seals in the open seas could 
not of itself be regarded as contra honos mores unless and until, forspecial 
reasons, it has been agreed by international arrangement to forbid it; 
that Great Britain has always claimed the freedom of navigation and 
fishing in the waters of Bering Sea outside the usual territorial limit of 
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one marine league from the coast; that the public rigbt to flsh, catch 
seals, or pursue any other lawful occupation on the high seas can not 
be held to be abandoned by a iijition from the mere fact that for a cer- 
tain number of years it has not suited the subjects of that nation to 
exercise it; tliat fur seals were animals ferod natures, and were res 
nulliiLs until caught; that no person could have property in them 
until he had actually reduced them into possession by capture, and 
that any interference by the United States with the hunting and 
taking of these fur seals, in thfe open waters of the ocean, by the 
citizens or subjects of Great Britain, was a violation of rights secured 
to them by the law of nations. 

The result of the negotiations was the treaty of February 29, 1892, 
under which this Tribunal is proceeding. 

8. 

JURISDICTION AND RIGHTS' A8SERTRD AND EXKRCISBD BT RUS- 
SIA IN RRRINO SCA, AND IN RKSPfiCT TO TilC MEAI^ FISHKRIBS 
IN THAT SEA, PRIOR TO THE €;ESSI0N OF 1S67 OF AliASKA TO 
THE UNITED STATES. 

EFFECT OF THE TREATY CONCI.UDED IN 1895 BETWREN RUSSIA 
AND OREAT RRITAIN. 

THE RIGHTS THAT PASSED TO THE UNITED STATES BY THE 
TREATY OF CESSION OF 1867. 

With the knowledge of the origin and history of the controversy 
between the two Governments which the above statement furnishes we 
are the better prepared to consider the particular questions which 
this treaty requires this Tribunal to determine. 

By Article VI of the treaty of February 29, 1892, it was provided 
that 

"In deciding the matters submitted to the Arbitrators it is agreed 
that the following five points shall be submitted to them in order that 
their award shall embrace a distinct decision upon each of said five 
points, to wit: 

"1. What exclusive jurisdiction in the sea now known as the Bering 
Sea, and what exclusive rights in the seal fisheries therein, did Russia 
assert and exercise prior and up to the time of the cession of Alaska to 
the United States? 

"2. How far were these claims of jurisdiction as to the seal flslierios 
recognized and conceded by Great Britain t 



. i^^iji 



59 

"3. Was tlie body of water now known as the Bering Sea inclnded 
in the phrase * Pacific Ocean,' as used in the trefity of 1826 between 
Great Britain and Russia, and what rights, if any, in the Bering 
Sea were held and exclusively exercised by Russia after said treaty! 

"4. Did not all the rights of Russia as to jurisdiction and as to the 
seal fisheries in Bering Sea east of the water boundary in the treaty 
between the United States and Russia of the 30th March, 1867, pass 
unimpaired to the United States under that treaty! 

*' 5. Has the United States any right, and, if so, what right, of pro- 
tection or property in the fur seals frequenting the islands of the 
United States in Bering Sea when such seals are found outside 
the ordinary three-mile limit!'' 

All of the points specified in this article of the treaty are, in my 
judgment, embraced in the general questions for the amicable settle- 
ment of which this Tribunal has been constituted, and which are 
described in Article I of the treaty as questions "concerning the juris- 
dictional rights of the United States in the waters of Bering Sea, and 
concerning also the preservation of the fur seal in, or habitually resort- 
ing to, said sea, and the rights of the citizens or subjects of either 
country as regards the taking of fur seal in, or habitually resorting to, 
the said waters." These general questions may properly be met by 
the answers the Tribunal makes to the points particularly named in 
Article VI. If they are not so met, then it will be the duty of Arbi- 
trators to make such additional answers as will cover all the mat- 
ters embraced in Article I. An award that does not dispose of those 
points, as well as of the several matters generally named in Article 
I, might be disregarded as not such a decision as the treaty requires. 
It was not within the contemplation of the two governments that any 
matter embraced in either article should be left undetermined by the 
Tribunal. In the belief that the entire controversy in respect to the 
questions and points enumerated in those articles would be concluded 
by the award, the two governments engaged, in Article XIV, "to 
consider the result of the proceedings of the Tribunal of Arbitration, 
as a full, perfect, and final settlement of all questions referred to the 
Arbitrators," and to cooperate in securing the adhesion of other i)owers 
to such regulations as might be prescribed. 

The first point in Article VI of the Treaty involves an inquiry as to — 
What exclmive jurisdiction in the sea now Icnown as the Bering Sea^ 
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and what exclusive rights in the seal fisheries therein^ did Russia assert 
and exercise prior and up to the time of the cession of Alaska to the 
United States? 

The relations held by Eussia to Bering Sea and to the fisheries 
therein, largely involve the interpretation to be given to what are called 
the Ukases of 1799 and 1821, to the treaty of 1824 between Russia 
and the United States, and the treaty of 1825 between Russia Mid 
Great Britain. Those treaties were the result of negotiations that 
followed the vigorous protests made by the United States and Great 
Britain against the Ukase of 1821. I will later on consider their effect 
upon any claims of jurisdiction and authority asserted by Eussia. 

The Ukase of 1799, as it is commonly called, was little more than a 
charter granted to the Eussian American Company. The material 
portions of it are in these words : 

"By the grace of a merciful God, we, Paul the First, Emporor and 
Autocrat of all the Eussias, etc. To the Eussian American Company 
under our highest protection. The benefits and advantages resulting 
to our empire from the hunting and trading carried on by our loyal 
subjects in the northeastern seas and along the coasts of Ameiica have 
attracted our imperial attention and consideration; therefore, having 
taken under our immediate protection a company organized for the 
above-named purpose of carrying on hunting and trading, we allow it 
to assume the appellation of "Eussian American Company, operating 
under our Highest Protection;" and for the purpose of aiding the com- 
pany in its enterprises, we allow the commanders of our land and sea 
forces to employ said forces in the company's aid, if occasion requires it, 
while for further relief and assistance of said company, and having 
examined their rules and regulations, we hereby declare it to be our 
highest Imperial will to grant to this company for a period of twenty 
years the following rights and privileges: 

"I. By the right of discovery in past times by Eussian navigators of 
the northeastern part of America, beginning from tlie fifty- fifth degree 
of north latitude and of the chain of islands extending from Kamchatka 
to the north to America, and southward to Japan, and by right of ik)S- 
session of the same by Eussia, we most graciously permit the company 
to have the use of all hunting grounds and establishments now exist- 
ing on the northeastern coast of America, from the above-mentioned 
fifty-fifth degree to Bering Strait, and also on the Aleutian, Karile, 
and other islauds situated in the Kortheastern Ocean« 
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"11. To make new discoveries not only north of the fifty- fifth degree 
of north latitude but farther to the south, and to occupy the new lands 
discovered a« Russian possessions, according to prescribed rules, if 
they have not been previously occupied by or been dependent on any 
other nation. 

"III. To use and profit by everything that has been or shall be dis- 
covered in those localities, on the surface and in the interior of the 
earth, without competition from others. 

"IV. We most graciously permit this company to establish settle- 
ments in future times wherever they are wanted, according to its best 
knowledge and belief, and fortify them to insure the safety of the in- 
habitants, and to send ships to those shores with goods and hunters, 
without any obstacles on the part of the Government. 

"V. To extend their navigation to all adjoining nations and hold busi- 
ness intercourse with all surrounding powers, upon obtaining their free 
consent for the purpose, and under our highest protection to enable 
them to prosecute their enterprises with greater force and advantage. 

"VI. Toemployfornavigation,hunting,andallotherbusiness,freeand 
unsuspected people, having no illegal views or intentions. • • • 

"X. The exclusive right is most graciously granted to the company 
for a period of twenty years, to use and enjoy, in the above extent of 
country and islands, all profits and advantages derived from hunting, 
trade, industries, and discovery of new lands, prohibiting the enjoy- 
ment of these profits and advantages not only to those wlio would wish 
to sail to those countries on their own account, but to all former hunters 
and trappers who have been engaged in this trade and have their 
vessels and ftirs at those places; and other companies which may have 
been formed will not be allowed to continue their business unless they 
unite with the present company with their free consent; but such 
private companies or traders as have their vessels in those regions can 
either sell their property, or, with the company's consent, remain until 
they have obtained a cargo, but no loiiger than is required for the 
loading and return of the vessel; and after that nobody will have any 
privileges but this one company, which will be protected in the enjoy- 
ment of all the rights mentioned. 

" XI. Under our highest protection the Russian- American Company 
will have full control over all above-mentioned localities, and exercise 
judicial powers in minor cases. The company will also be permitted 
to use all local facilities for fortifications in the defense of the country 
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under their control against foreign attacks. Only partners of the 
company shall be employed in the administration of the new possessions 
in charge of the company.'' U. 8. Case, Vol. i, App.j 14. 

This is the translation of the Ukase of 1799 as given in the origi- 
nal Cases of both governments. It is also identical with that found 
in Bancroft's History of Alaska, the author stating that the translation 
adopted by him is based on the full text of the charter from Oolovnin 
in Materialui I. 77-80. Bancroft's Worlcs^ Vol. 33y History of Alaska^ 
p. 379. 

In the British Counter Case it is said that the above translation is 
inaccurate, and what is now claimed to be a correct rendering of the 
original Eussian document, as given by Golovnin and Tikhmenie, is 
produced. But at the oral argument it was admitted that the differ- 
ences between these translations did not materially affect any questions 
depending upon the construction of the Ukase of 1799. For that reason 
the latter translation is not embodied in this opinion. 

Did this Ukase assert an exclusive jurisdiction ui)on the part of Bus- 
sia over any part of Bering Sea beyond ordinary territorial waters t 

It is quite true that at the time the Ukase of 1799 was issued all the 
islands in Bering Sea had become a part of the territory of Russia by 
right of discovery and occupancy, within the rules announced by the 
Supreme Court of the United States in Johnson vs. Mcltoshj 8 Wheat.y 
543, 572, In that case Chief Justice Marshall, speaking for the court, 
said : *' On the discovery of this immense continent, the great nations of 
Euroi)e were eager to appropriate to themselves so much of it as they 
could respectively require. Its vast extent afforded an ample field to 
the ambition and enterprise of all ; and the character and religion of its 
inhabitants afforded an apology for considering them as a i)eople over 
whom the superior genius of Europe might claim an ascendancy. The 
potentates of the old world found no difficulty in convincing themselves 
that they made ample compensation to the inhabitants of the new by 
bestowing upon them civilization and Christianity in exchange for unlim- 
ited independence. But as they were all in pursuit of nearly the same 
object it was necessary, in order to avoid conflicting settlements and con- 
sequent war with each other, to establish a principle, which all should 
acknowledge as the law, by which the right of acquisition, which they all 
asserted, should be regulated as between themselves. This principle 
was that discovery gave title to the government by whose subjects, or 
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by wbose autUority, it was made, against all other European govern- 
meuts, which title might be consummated by possession. The exclu- 
sion of all other Europeans necessarily gave to the nation making the 
discovery the sole right of acquiring the soil from the natives, and estab- 
lishing settlements ui^on it. It was a right with which no Europeans 
could interfere. It was a right which all asserted for themselves, and to 
the assertion of which by others all assented." 

In my judgment there is nothing in the Ukase of 1799 which either 
expressly or by necessary implication indicates the purpose of Eussia 
to assert such sovereign authority over the open waters of Bering 
Sea as would enable it to exclude the vessels of other powers from 
that sea, or even to prohibit hunting or fisliing in its waters, beyond 
the ordinary territorial limits i)rescribed by the law of nations. 

Prior to 1799 numerous rival comi^anies or associations, maintained 
by Eussian capital, were engaged in trading with the native inhabit- 
ants residing on the coasts or islands of Bering Sea. Many com- 
plaints were made to the Emperor of cruelty and wrong practices by 
those associations toward the natives. The " promyshleniki,'' it was 
said, "could easily toke by force what they had not the means to buy, or 
what the natives did not care to sell." "Thus," says Bancroft, "for 
many years matters were allowed to take their course; but toward the 
end of the eighteenth century the threatened exhaustion of the known 
sources of supply caused much uneasiness among the Siberian mer- 
chants engaged in the fur trade, and some of them endeavored to rem- 
edy the evil by soliciting special privileges from the Government for 
the exclusive right to certain islands, with the understanding that a 
fixed percentage of the gross yield — usually one-tenth — was to be paid 
into the public treasury. Such privileges were granted freely enough, 
but it was another matter to make the numerous half-piratical traders 
re8i)ect or even pay the least attention to them." History of AUishiy 
375-^. And we have the authority of a report made by a committee^ 
under royal permission, for saying that out of this condition of affairs 
arose the necessity recognized by the Eussian Government of one 
strong company which " would serve on the one hand to perpetuate 
Eussian supremacy there, and on the other would prevent many dis- 
orders and presei've the fur trade, the principal wealth of the country, 
affording protection to the natives against violence and abuse, and 
tending toward a general improvement of their condition." Hence 
the creation of the Eussian-Anierican Comj)any by the Ukase of 1799> 
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to wliicli, according to the same report, "was granted ftill privi- 
leges, for a period of twenty years, an the coast of Northwestern 
America, beginning from latitude 65^ north and including the 
cliain of islands extending from Kamscbatka northward to America 
and southward to Japan; the exclusive right to all enterprises, whether 
hunting, trading, or building, and to new discoveries, with strict pro- 
hibition from profiting by any of these pursuits not only to all parties 
who might engage in them on their own responsibility, but also to those 
who formerly had ships and establishments there, except those who 
have united with the new company." Bancrofts History of AlasJcOj 
379; Report on Bliss. Amer. Colonies^ MS, i?t, 13. 

Undoubtedly it was intended that the Russian-American Oompany 
should enjoy these rights and x)rivileges without competition — that is, 
exclusively, against all, whether liussian subjects or the subjects of 
other countries. But the rights and privileges so granted were only 
such as related to business carried on within the territorial dominion 
or authority of Russia. If the translation of this Ukase, as given in 
the original Cases of the two governments be the correct one, the exclu- 
sive right granted to the Russian- American Company for twenty years 
was only to use and enjoy " in the above extent of country and islands 
all profits and advantages derived from hunting, trade, industries^ 
and discovery of new lands." If the translation embodied in the Brit- 
ish Counter Caj-e be the correct one, then the grant was of an "exclusive 
right to all acquisitions, industries, trade, establishments, and dis- 
covery of new countries " throughout the " entire extent of the lands 
and islands described." Neither translation supports the suggestion 
that the Emperor of Russia intended to assert sovereign i)ower over 
any part of Bering Sea outside of territorial waters, and thereby in- 
terfere with the freedom of navigation in the open waters of that sea, 
or with any such use of those waters by the citizens or subjects of 
other countries as was sanctioned by the law of nations. He intended 
only to assert an exclusive right to control, for the benefit of a par- 
ticular company taken under his protection, all the profits and ad- 
vanta.ges to be derived from the business, trading, and industries 
conducted within territorial waters and on the coasts and islands of 
Bvssia. When the Ukase of 1799 was issued, the hunting of fur seals 
in the open waters of the ocean, beyond territorial jurisdiction^ was 
unknown. 

The only part of the Ukase of 1799 that seems to give any support 
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whatever to the opposite view are the words in the first paragraph 
referriDg to the benefits and advantages that resulted to the Empire 
from the hunting and trading carried on by the Emperor's loyal subjects 
"»» the northeastern seas and along the coasts of America.'' But 
that was merely a recital — in what may, not unreasonably, be called 
the preamble of the company's charter — of the fact that Eussians had 
been engaged in hunting and trading, not only "along the coasts of 
America," but "in the northeastern seas;" not that they had been so 
engaged in tliose waters, to the exclusion of the citizens or subjects of 
other countries rightfully engaged in commerce and navigation on the 
high seas. 

This is made clear by the granting clause of the company's charter, 
which, referring to the discovery by Eussian navigators of the north- 
eastern [northwestern] part of America, and of certain islands, and of 
the possession held in those localities by Eussia, permits the company 
to have the use, (not of the northeastern seas, but) of all hunting grounds 
and establishments then existing "on the northeastern [northwestern] 
coa^t of America," from the fifby-fifth degree of latitude to Bering 
Strait, "and also on the Aleutian, Kurile, and other islands^ situated in 
the Northeastern Ocean." And, as already stated, the exclusive right, 
granted to the company, as declared in section 10, was "to use and 
enjoy, in the above-described extent of country and islands, all profits 
and advantages derived from hunting, trade, industries, and discovery 
of new lands." 

In my judgment there is nothing in the record which even remotely 
sustains the theory that Eussia intended, by the Ukase of 1799, to 
assert exclusive jurisdiction over, or any sovereign control of, the 
northeastern sea outside of territorial waters. The only purpose was 
Uj give to a favored company exclusive privileges within the territory 
and dominion of that nation. In respect to that Ukase, Mr. Middle- 
ton, the United States Minister at St. Petersburg, who negotiated the 
Treaty of 1824 with Eussia, said, in a letter to Mr. Adams that it " is, 
in its/orm, an act purely domestic, and was never notified to any foreign 
state with injunction to respect its provisions." American State Papers, 
Foreign Relations, vol. 5, p. 461, 

Nor, in my judgment, is there any document or fact in the public 

history of Eussia, as disclosed in the record before us, which justifies 

the contention that that country asserted or exercised, prior to 1821, 

exclusive jurisdiction over the waters of Bering Sea or any exclusive 

rights in the seal fisheries in that sea, outside of territorial waters. 
114»2 5 
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Tliis brings ns to an examination of tlio Ukase of 1821, the provisions 
of wliicli, as well as the negotiations that arose from its promulgation, 
were the subject of extended comment by counsel. 

Between 1799 and 1821 the waters of Bering Sea were visited by 
vessels from various countries in charge of persons engaged in the 
hunting of wliales, and who also carried on illicit and forbidden trade 
of dift'erent kinds with the native inhabitants of Eussian territories, 
in violation of the established policy of the Russian Government. For 
the purpose of breaking up that trade and enforcing the i)olicy of his 
Government, the Emperor of Russia issued the following Edict, called 
the Ukase of 1821 : 

" Observing from reports submitted to us that the trade of our sub- 
jects on the Aleutian Islands and on the northwest coast of America, 
appertaininguntoRussia,is subjected, because of secret and illicit traffic, 
to oppression and impediments; and finding that the principal cause 

of these difficulties is the want of rules establishing the boundary for 
navigation along these coasts, and the order of naval communication 

as well in these places as on the whole of the eastern coast of Siberia 

and the Kurile Islands, we have deemed it necessary to determine these 

communications by specific regulations which are hereto attached. 

In forwarding these regulations to the directing senate, we command 
that the same be iniblished for universal information, and that the 
proper measures be taken to carry them into execution.^ 

Those regulations are entitled " Rules establisJied for the limits of 
navigation and order of conwmnication along the coast of eastern Sibe- 
ria^ the northwest coast of America^ and the Aleutian, Kurile^ and other 
islands^ As given in the Cases of both Governments, they contain 
among other provisions, the following: 

"Sec.1. The pursuits of commerce, whaling, and fishery, and of all 
other industries, on all islands, ports, and gulfs, including the whole of 
the northwest coast of America, beginning from the Bering Straits, to 
the fifty first degree of northern latitude, also from the Aleutian Islands 
to the eastern coast of Siberia, as well as along the Kurile Islands, from 
Bering Straits to the South Cape of the Islands of Urup, viz: to the 
450 60' northern latitude, is exclusively granted to Russian subjects. 

" Sec. 2. It is therefore prohibited to all foreign vessels, not only to 
land on the coasts and islands belonging to Russia, as stated above, 
but also to approach them within less than 100 Italian miles. The trans- 
gressor's vessel is subject to confiscation, along with the whole cargo. 
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"SbO-3, An exception to tliis rule is to bo made in favor of vessels 
carried thither by heavy gales or real want of provisions and unable 
to make any. other shore but such as belongs to Russia. In those cases 
they are obliged to produce convincing proofs of actual reason for such 
exception. Ships of friendly governments merely on discoveries are 
likewise exempt from the foregoing rule. In this case, however, they 
must previously be provided with passports from the Eussian minister 
of the ITavy. 

" Sec. 4. Foreign merchant ships which, for reasons stated in the fore- 
going rule, touch at any of the above-mentioned coasts are obliged to 
endeavor to choose a place where the Russians are settled, and to act 
as hereunder stated. 

'^ Sec. 14. It is likewise interdicted to foreign ships to carry on any 
traffic or barter with the natives of the islands and of the northwest 
coast of America in the whole extent above mentioned. A ship con- 
victed of any trade shall be confiscated. 

"Sec. 25. In case a ship of the Russian Imperial Navy, or one be- 
longing to the Russian- American Company, meet a foreign vessel on the 
above-stated coasts, in harbors or roads within the before-mentioned 
limits, and the commander find grounds by the present regulation 
that the ship be liable to seizure he is to act as follows: 

" Sec. 26. The commander of a Russian vessel suspecting a foreign to 
be liable to confiscation, must inquire and search the same, and, finding 
her guilty, take possession of her. Should the foreign vQssel resist he 
should employ persuasion, then threats, and at last force, endeavoring, 
however, at all events, to do this with as much reserve as possible. If 
the foreign vessel employ force against force, then he shall consider the 
same as an evident enemy, and force her to surrender according to the 
naval laws." U. S. Case^ Vol. J, 'p. 16. 

In Mr. Blaine's letter of June 30, 1890, to Sir Julian Pauncefote, 
there is a translation of sections 1 and 2 of this Ukase that differs 
somewhat (though not, in my opinion, materially) from the translation 
of the same sections given inthe Oases of the two Governments. The 
translation followed by Mr. Blaine is as follows: 

*'Seo. 1. The transaction of commerce and the pursuit of whaling and 
fishing, or any other industry on the islands, in the harbors and inlets, 
and, in general, a)l along the northwestern coast of America from 
Bering Strait to the fifty-first parallel of northern latitude, and like- 
wise on the Aleutian Islands and along the eastern coast of Siberia, 



68 

and on tlic Kiirile Island:}: that is. fiom Bering Straits to the Bonth- 
ern promontory of tbe Island of Unip, viz, as far south as latitude 45^ 50' 
north, are exclusively reserved to subjects of the Russian Government. 
"Sec. 2. Accordingly, no foreign vessel shall be allowed either to 
put to shore at any of the coasts and islands under Eussian dominion, 
as specified in the preceding section, or even to approach the same to 
within a distance of less than 100 Italian miles. Any vessel contravening 
this provision shall be subject to confiscation with her whole cargo.^ 
U. 8. Case, Vol. :/, App., 224, 226. 

Does the Ukase of 1821 — ^looking first to its words only — ^import an 
assertion upon tbe part of Russia of exclusive jurisdiction over the 
open waters of Bering Sea, or of exclusive rights in what are called 
the seal fisheries in those waters T If not, what was the extent and 
nature of the jurisdiction so asserted? 

This Ukase appears, upon its face, to be based upon reports sub- 
mitted to the Emperor touching the trade of his subjects, not in Bering 
Sea, but "o» the Aleutian Islands and on the' northwest coast of 
America." The first regulation has reference to "the pursuits of com- 
merce, whaling, and fishery,andof all other industry on B}\islands,y}ortSj 
and gulfs, including the whole of the northwest coast of America,^ and 
''along the Kurile Islands.'' The same regulation according to the 
translation given in the letter of Secretary Blaine to Sir Julian Paunce- 
fote, refers to " the transaction of commerce and the pursuits of whaling 
and filling, or any other industry, on the islands, in the harbors and 
inlets, and, in general, all along the northwestern coast of America.^ 

Oonsideriiig next the circumstances under which this Ukase was 
issued, we find that Russia had numerous colonial establishments and 
industries on certain coasts and islands. And there were i)orts, gulfs, 
harbors, and inlets contiguous to its possessions, and constituting part 
of its territorial waters, iii which foreigners carried on trade to the prej- 
udice of the Russian -Ameri(5an Company and in violation of the 
established policy of Russia. The Emperor, as his edict shows, claimed 
that an illicit trade hafl been illegally carried on by foreigners with 
those establishments and with the native population. He desired 
that Russian subjects alone should enjoy the benefits of those estab- 
lishments, and of the industries under the control of or belonging to 
Russia. It was " therefore" — that is, to that end — foreign vessels were 
]>rohibited, not from entering Bering Sea, but from landing on the 
coasts and islands of Russia named in the first regulation, or approach- 
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iupf them witbin less than 100 Italian miles. The transgressor's vessel 
aud cargo would not have been subject to confiscation, uuder the regu- 
lations established, by eugagiug in whaling or fishing in the oi)en 
waters outside of tlie line defined in the second regnhitiou, namely, 
100 Italian miles from the particular coasts and islands specified in 
the Ukase and regulations. Whether, therefore, reference be made to 
the words of the Ukase or to the circumstances under which it was 
promulgated, it is quite clear that Russia did not intend by that edict 
to assert any exclusive authority over the waters of Bering Sea out- 
side of 100 Italian miles from the coasts and islands described in the 
first regulation. 

That we have properly interpreted the Ckase and regulations of 
1821 is, in part, shown by the second charter granted to the Russian- 
American Company, a few days after the above regulations were pro- 
mulgated. That charter states that the company was established *' for 
carrying on industries and trade on the mainland of Northwestern 
America, on the Aleutian Islands^ and on the Kurile Islands ^^ aud that 
"it enjoys the privilege of hunting and fishing to the exclusion of all 
other Russian or foreign subjects," not throughout Bering Sea, but 
"throughout the territories long since in the possession of Russia 
on the coast of Northwest America, beginning at the northern point 
of tlie Island of Vancouver in latitude 51^ north, and extending 
to Bering Strait- and beyond, as well as on all islands adjoining 
this coast, and all those situated between that coast and the eastern 
shore of Siberia, as well as on the Kurile Islands where the company 
has engaged in the hunting down to the South Cape of the Island of 
Urup, in latitude 45^ 50'.'' This clearly indicates that the exclusive 
privileges granted to the Rassian -American Company had no reference 
to hunting, trading, fishing, aud industries in the open seas outside of 
UK) Italian miles from the coasts defined in the regulations of 1821. 
That line was established by Russia simply as a means — and it was 
deemed by the Emperor sufficient for that purpose — of preventing for- 
eigners from coming into contact with its colonial trade and industries, 
and thereby interfering with the enjoyment by the Russian-American 
Company of the exclusive rights and privileges granted to it. 

Turning to the diplomatic correspondence between Russia and the 
United States, what do we findf This Ukase, and the regulations 
promulgated in execution of it, were brought to the attention of the 
governmeuts of both the United States and of Great Britian; to the 
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former, by M. de Poletica, tlie Kussian minister at Washington, in an 
official communication dated January 30, 1822, addressed to John 
Quincy Adams, the American Secretary of State. Mr. Adams replied, 
under date of February 25, 1822, expressing, by direction of the Presi- 
dent, his surprise at this " assertion of a territorial claim on the part 
of Russia extending to the fifty-first degree of north latitude on this 
continent, and a regulation interdicting to all commercial vessels other 
than Russian, under the penalty of seizure and confiscation, to 
ai^proach upon the high seas within 100 Italian miles of the shore to 
which that claim is made to apply." After observing that the exclu- 
sion of the vessels of citizens of the United States from the shore 
"beyond the ordinary distance to which territorial jurisdiction 
extends" had excited still greater surprise, he inquired whether the 
Russian minister was authorized to give explanation of the grounds of 
right, upon principles generally recognized by the laws and usages of 
nations, which could warrant the action of Russia. U. 8. Case^ 
Vol. i, App.j 132, It is clear that Mr. Adams did not interpret the 
Ukase as asserting jurisdiction over Bering Sea, except to the extent 
of 100 Italian miles from the coasts specified. Equally explicit were 
the declarations of the American Minister at St. Petersburg, who in a 
confidential memorandum sent to Mr. Adams, said: "The extension of 
territorial rights to the distance of 100 Italian miles ni)on two opposite 
continents, and the prohibition of approaching to the same distance 
from these coasts, or from those of all the intervening islands, are 
innovations on the law of nations, and measures unexampled." Amer- 
ican State Papers, Vol. 5, p. 4.52. 

M. Poletica, February 28, 1822, replied at some length, in justifica- 
tion of the edict promulgated by the Emperor of Russia. He recited 
numenms facts which, in his judgment, sustained the claims of Russia 
to the extent specified in the regulations for the Russian- American 
Company — resting the title of his Government upon first discovery, 
first occupancy, and peaceable, uncontested possession for more than 
half a century prior to the independence of the United States. In 
respect to the territory claimed by Russia, he said that the Imxierial 
Government, in assigning for limits to the Russian possessions on the 
northwest coast of America, on the one side Bering Strait and on 
the other the fifty-first degree of north latitude, has only made a mod- 
erate use of an incontestable right, *^ since the Russian navigators, who 
were the first to explore that x)art of the American continent in 1741, 
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pnsbed their discovery as far north as the forty-ninth degree of north 
latitude.'' The flfty-first degree, therefore, he said, was no more than a 
mean point between the Knssian establishment of New Archangel, situ- 
ated under the fifby-seventh degree, and the American colony at the 
mouth of the Columbia, which is found under the forty-sixth degree of 
the same latitude. 

To what extent the Ukase was intended to interfere with the free 
use of the waters outside of ordinary territorial limits, will appear in 
the following extracts from the above letter of M. Poletica : 

"I shall be more succinct, sir, in the exposition of the motives which 
determined the Imperial Government to prohibit foreign vessels from 
approaching the northwest coast of America, belonging to Eussia, 
within the distance of at least 100 Italian miles. This measure, how- 
ever severe it may at first view appear, is, after all, but a measure of 
prevention. It is exclusively directed against the culpable enterprises 
of foreign adventurers, who, not content with exercising upon the 
coasts above mentioned an illicit trade very i^rejudicial to the rights 
reserved entirely to the Russian- American Company, take upon them 
besides to furnish arms and ammunition to the natives in the Eussian 
provinces in America, exciting them likewise, in every manner, to 
resistance and revolt against the authorities there established. The 
American Government doubtless recollects that the irregular conduct 
of these adventurers, the majority of whom was composed of American 
citizens, has been the object of the most pressing remonstrances on the 
part of Eussia to the Federal Government from the time that diplomatic 
missions were organized between the two countries. These remon- 
strances, repeated at dififerent times, remain constantly without efl'ect, 
and the inconveniences to which they ought to bring a remedy con- 
tinue to increase. • • • Pacific means not having brought any 
alleviation to the just grievances of the Eussian- American Company 
against foreign navigators in the waters which environ the establish- 
ments on the northwest coast of America, the Imperial Government 
saw itself under the necessity of having recourse to the means of 
coercion, and of measuring the rigor according to the inveterate char- 
acter of the evil to which it wished to put a stop. Yet, it is easy to 
discover, upon examining closely the last regulation of the Eussian- 
American Company, that no spirit of hostility had anything to do with 
its formation. The most minute precautions have been taken in it to 
prevent abases of authority on the part of commanders of Ennsian 
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ci ui.scrs appointed for tbe execution of said regnlation. At the same 
time it has not been neglected to give all the timely publicity neces- 
sary to put those apou their guard against whom the measure is aimed. 
Its action, therefore, can only reach the foreign vessels which, in spite 
of the notification, will expose themselves to seizure by infringing upon 
the line marlced out in the regulation. The Government flatters itself 
that these cases will be very rare; if all remain as at present appears, 
not one. 

"I ought, in the last place, to request you to consider, sir, that the 
Kussian x)ossessious in the Pacific Ocean extend, on the northwest 
coast of America, from Bering Strait to the fifty-first degree of north 
latitude, and on the opposite side of Asia and the islands adjacent 
from the same strait to the forty-fifth degree. The extent of sea to 
which these possessions form the limits, comprehends all the conditions 
attached to shut seas (*mers ferm^es'), and the Russian Government 
might consequently judge itself authorized to exercise upon this sea 
the right of sovereignty, and especially that of entirely interdicting 
the entrance of foreigners. But it preferred asserting only its essential 
rights, without taking any advantage of localities," British CasCy 
Vol 1, App., pp. 28, 30; U. S. Case, Vol. 1, App., 133. 

Equally explicit were the declarations made by the Eussian Gov- 
ernment, to the British Government, in an official communication, dated 
November 12, 1821, addressed by Baron Nicolay, the Eussian Ambassa- 
dor at London, to the Marquis of Londonderry, then at the head of the 
British Foreign Office. After referring to the complaints which the 
operations of smugglers and adventurers along the northwest coa^st of 
America belonging to Eussia have more than once given rise to, which 
operations had for their object " a fraudulent commerce in furs and other 
articles which are exclusively reserved to the Eusso- American Com- 
pany,'' and betrayed a purpose to excite resistance or revolt, ux>on the 
part of the natives, to established authority. Baron Nicolay said : 

**lt was, therefore, necessary to take severe measures against these 
intrigues, and to protect the comj^any against the hurtful prejudices 
that resulted, and it was with that end in view that the annexed regu- 
lation has just been imblished. 

" This new regulation does not forbid foreign vessels to navigate the 
seas that wash the shores of the Russian Possessions on the northwest 
coast of America and the northeast coast of Asia. Such a prohibition — 
which it would not have been difficult to enforce with a sufficient naval 
force — would, of a truth, have been the most efficacious means of pro- 
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tecting the interests of the BassoAmericaii Company; and, moreover, 
it would appear to be based upon incontestable rights. For, on the 
one hand, to remove all foreign ships, once for all, from the coast above 
referred to, would be to put an end forever to the illegal operations 
which it is necessary to prevent. On the other hand — considering the 
Eussian possessions, which extend on the northwest coast of America 
from the Bering Strait to the fifty-first degree of north latitude, as 
well as on the coast of Asia opposite and on the adjacent islands, from 
the same strait to 45° — it can not be denied that the sea of which these 
possessions form the bounds embraces all the conditions that the most 
widely known and best accredited publicists have attached to the 
definition of a closed sea, and that, therefore, the Eussian Government 
has perfect authority to exercise the rights of sovereignty over that sea 
and particularly that of forbidding the approach of foreigners. Never- 
theless, however important the considerations may have been that 
claimed such a measure, however legitimate such a measure would in 
itself have been, the Imperial Government did not wish, on this occa- 
sion, to exercise a power which is assured to it by the most sacred title 
of i)ossession, and which is, besides, confirmed by irrefragable author- 
ities. The Government, however, limited itself— ^^ can be seen by the 
newly published regulation — to forbidding all foreign vessels not only 
to laud on the settlements of the American Company, and on the 
Peninsula of Kamschatka and the coasts of the Okhotsk Sea, but also 
to sail along the coast of these possessions, and, as a rule, to approach 
them within 100 Italian miles, 

" Vessels of the Imperial Marine have just been seilt to see that this 
arrangement is carried out. The arrangement appears to us to be as 
lawful as it is urgent. For, if it is shown that the Imperial Govern- 
ment had strictly the right to close to foreigners that portion of the 
Pacific Ocean which is bounded by our possessions in America and 
Asia, a fortiori the right in virtue of which it has just adopted a much 
l^s restrictive measure should not be called in question. This right, 
in effect, is universally admitted, and all maritime powers have exer- 
cised it more or less, in their colonial system.^' British CasCy Vol. 2j 
App., p. 1. 

These official declarations of the Eussian Govermment through its 
accredited representatives are in harmony with the words of the Ukase 
of 1821. They show: (1) That the object of that Ukase was to prevent 
foreigners (to use the language of M. de Poletica) *'from exercising upon 
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the coasts above mentioned an illicit trade very prejudicial to the rights 
reserved entirely to the Kiissian-Anierican Company," and from fur- 
nishing *' arms and ammunition to the natives in the Russian possessions 
in America," and (to use the language of Baron Nicolay) from landing 
*'on the settlements of the American Company, and on the Peninsula 
of Kamschatka and the coasts of Okhotsk Sea, and from sailing along 
the coasts of those possessions, and, as a rule, from approaching them 
within 100 Italian miles." (2) That, in order to accomplish those ends^ 
foreign vessels were not to infringe upon " the line marked out in the 
regulations," and therefore not to approach the coasts within a less 
distance than that speciiied. (3) That while Kussia claimed that it 
could justly assert the rights of sovereignty over all the waters 
between the North American and Asiatic Continents, frOm Bering Strait 
to the fifty-first degree of north latitude on the American side, and 
from the same strait to the forty- fifth degree of north latitude on the 
Asiatic side, it limited in the Ukase of 1821 its actual assertion of 
sovereignty over the waters within or inside of a certain line. It 
consequently declared that the Ukase of 1821 had reference only to 
the waters within 100 Italian miles from the coasts mentioned. 

Additional proof of all this is found in the letter of Mr. Adams, the 
American Secretary of State, of March 30, 1822, replying to the above 
communication from M. Poletica, and in the latter of M. Poletica to 
Mr. Adams, dated April, A. D. 1822. Mr. Adams, in his letter, said: 
*' With regard to the suggestion that the Russian Government might 
have justified the exercise of sovereignty over the Pacific Ocean as a 
close sea, bocjause it claims territory both on its American and Asiatic 
shores, it may suffice to say that the distance from shore to shore on 
this sea, in the latitude of 51 degrees north, is not less than 90 degrees 
of longitude or 4,000 miles." To this M. Poletica resi)onded : " In the 
same numnor the great extent of the Pacific Ocean at the fifty-first 
degree of north latitude can not invalidate the right which Eussia may 
have of considering that part of the ocean as close. But as the 
Imperial Government has not thought it fit to take advantage of that 
right, all further discussion on this subject would be idle.'' U. 8. 
Case, Vol i, Apj^., 134, 135. 

The next point in Article VI to be considered is that involved in the 
inquiry : 

^^ How far were these claims of jurisdiction as to the seal fisheries 
recognized and conceded by Great Britain /" 
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The use hero of tlie word *^ jurisdiction" creates some doubt as to 
the precise object of the question. But it must be assumed that the 
purpose was to ascertain whether, in the judgment of this Tribunal, 
Great Biitain recognized and conceded any claim of jurisdiction, upon 
the part of Russia, over the waters of Bering Sea, or over any fish- 
eries in that sea, outside of the ordinary limit of territorial waters. 
So interpreting the question, I have no doubt of the answer which 
must be made to it. The official correspondence between the gov- 
ernments of Great Britain and Eussia shows that throughout the 
whole of the negotiations following the Ukase of 1821, and result- 
ing in the treaty of 1825, Great Britain stood firmly by the posi- 
tion, not only that the territorial jurisdiction asserted by Russia 
on the northwest coast was in excess of what it was entitled to 
claim, but that the prohibition by that Ukase of the approach of 
foreign vessels nearer than 100 Italian miles to those coasts was 
an assertion of sovereignty over the open waters of the Sea, which 
was forbidden by the established principles of international law. 

Let us see what was recognized and conceded by Great Britain dur- 
ing her negotiations with Russia. 

In his communication of January 18, 1823, addressed to Count Lieven, 
the Russian Ambassador at London, in reply to the letter of Baron Nico- 
lay, covering a copy of the Ukase of 1821, the Marquis of Londonderry, 
then at the head of the British Foreign Office, said : ^'Upon the subject 
of this Ukase generally, and especially upon the two main principles of 
claim laid down therein, viz, an exclusive sovereignty alleged to belong 
to Russia over the territories therein described, as also the exclusive 
right of navigating and trading within the maritime limits therein set 
forth, His Britannic Majesty must be understood as hereby reserving 
all his rights, not being prepared to admit that the intercourse which is 
allowed on the face of this instrument to have hitherto subsisted on 
those coasts, and in those seas, can be deemed to be illicit, or that the 
ships of friendly powers, even supposing an unqualified sovereignty was 
proved to appertain to the Imx)erial Grown in the vast and very imper- 
fectly occupied territories, could, by tlie iicknowledged laws of nations, 
be excluded from navigating within tlie distance of 100 Italian miles as 
therein laid down, from the coast, the exclusive dominion of which is 
assumed (but, as His Majesty's Government conceive, in error) to belong 
to His Imperial Majesty, the Emx)eror of all the Russias." British 
OasCj Vol. 2. App.^ Id. 
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Subsequently, September 27, 1822, Mr. George Canning, the successor 
of Lord Londonderry, in the British Foreign OflBce, writing to the Duke 
of Welliugton, who had been commissioned to acquaint the Bussian 
Government with the views held by the British Government said 
that with respect to the points in the Ukase which had tlie effect of 
extending the territorial rights of Eussia over the adjacent seas to 
the " unprecedented ^ distance of 100 miles from the line of coast, and 
of closing a hitherto unobstructed passage (through Bering Sti'aits), 
at that time the object of important discoveries for the promotion of 
general commerce and navigation^ those pretensions were considered 
by the best legal autiiorities as positive innovations on the right of 
navigation, and as such, could receive no explanation from further 
discussion, nor by any possibility be justified. Common usage, he said, 
which has obtained the force of law, had indeed assigned to coasts and 
shores an accessorial boundary to a short limited distance for purposes of 
protection and general convenience, in no manner interfering with the 
rights of others, and not obstructing the freedom of general commerce 
and navigation. But that important qualification, he observed, the 
exteutof Russia's claim entirely excluded, and when such a prohibi- 
tion was applied to a long line of coasts, and also to intermediate 
islands in remote seas, where navigation was beset with innumerable 
and unforeseen difilculties, and where the principal employment of the 
fisheries must be pursued under circumstances that were incompatible 
with the prescribed courses, " all particular considerations concur, in an 
especial manner, with the general principle, in repelliug such a preten- 
sion as an encroachment on the Ireedom of navigation, and the inalien- 
able rights of all nations." He expressed satisfaction in believiug 
from a conference which he had had with Count Lieven that upon 
these two points — "the attempt to shut up the passage altogether, 
and the claim of exclusive dominion to so enormous a distance irom 
the coast — the Russian Government are prepared entirely to waive their 
pretensions." British Case, Vol. 11, App., 22. 

After receiving this letter, the Duke of Wellington, November 28, 
1822, delivered to Count Nesselrode, at the head of the Russian min- 
istry, a confidential memorandum, in which he objected first, to the 
claim of sovereignty set forth in the Ukase; and, secondly, to the mode 
in which it is exercised. " The best writers on the laws of nations,^ 
he observed, '*do not attribute exclusive sovereignty, particularly 
of continents, to those who have first discovered them, and although 
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we miglit on good grounds dispute with Eu«sia the priority of dis- 
cover}' of these continents, we contend that the much more easily 
proved, more conclusive, and more certain title of occupation and use 
ought to decide the claim of sovereignty." He explicitly declared 
that Great Britain could not admit the right of any power possessing 
the sovereignty of a country to exclude the vessels of others from 
the seas on its coasts to the distance of 100 Italian miles, British 
Casej Vol. II j p. 23. 

The Duke of Wellington, writing on the same day to Count Lieven 
and repeating the objection of the British Government to the Ukase, 
so far -as it assumed for Russia an exclusive sovereignty in the conti- 
nent of Korth America, observed: "The second ground on which we 
object to the Ukase is that His Imperial Majesty thereby excludes from 
a certain considerable extent of the open sea vessels of other nations. 
We contend that the assumption of this power is contrary to the law 
of nations, and we cannot found a negotiation upon a paper in which 
it is again broadly asserted. We contend that no power whatever can 
exclude another from the use of the open sea. A power can exclude 
itself from the navigation of a certain coast, sea, etc., by its own actor 
engagement, but it cannot by right be excluded by another.'' British 
Gascj Vol. IIj App. 25. 

I am unable to find a single sentence in all the diplomatic corre- 
spondence that took place between Eussia and Great Britain, touching 
the Ukase of 1821, showing, or tending to show, that Great Britain 
modified, in the slightest degree the position taken by its representa- 
tives from the very outset, namely, that the maritirae jurisdiction or 
authority claimed by Kussia, upon whatever ground rested, to the 
extent of 100 Italian miles from its coasts, was inconsistent with the 
law of nations. On the contrary, after the expiration of more than 
two years without an agreement being reached as to the disputed 
questions of maritime supremacy and territorial sovereignty, and when 
serious apprehensions were felt that no satisfactory solution of those 
questions would be reached, Mr. Stratford Canning was sent by the 
British Government to St. Petersburg as Plenipotentiary to effect, if 
possible, a settlement of the pending dispute. He received a letter 
of instructions from Mr. George Canning, in which will be found an 
extended review of all previous efforts to accommodate the diff'erences 
between the two countries, and a full statement of the grounds upon 
which Great Britain stood in respect to this Ukase. 
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If any donbt coald arlBe from previous correspondence as to whether 
Great Britain recognized and conceded any jurisdiction upon the part 
of Russia in the waters of Bering Sea, outside of ordinary territorial 
limits, as those limits are defined by international law, that donbt will 
be removed by the examination of the letter of Mr. Gleorge Canning to 
Mr. Stratford Canning, of December 8, 1824, which was after the Treaty 
of 1824 between the United States and Russia was signed. That letter, 
inclosing a jiro/ef of settlement, is too lengthy to be inserted in ftdl here, 
and the following extract from it must suffice: 

" The whole negotiation grows out of the Ukase of 1821. So entirely 
and absolutely true is this proposition that the settlement of the 
limits of the respective possessions of Great Britain and Russia on the 
Northwest coast of America was proi)osed by us only as a mode of 
facilitating the adjustment of the difference arising from the Ukase by 
enabling the Court of Russia, under the cover of a more comprehen- 
sive arrangement, to withdraw, with less appearance of concession, 
the offensive pretensions of that edict. It is comparatively indifferent 
to us whether we hasten or postpone all questions respecting the 
limits of territorial possession on the continent of America, but the 
pretensions of the Russian Ukase of 1821 to exclusive dominion over 
the Pacific could not continue longer unrepealed without compelling 
us to take some measure of public and effectual remonstrance 
against it. • • 

'^ Tliat this Ukase is not acted upon, and that instructions have been 
long ago sent by the Russian Government to their cruisers in the 
Pacific to suspend the execution of its provisions, is true; but a pri- 
vate disavowal of a published claim is no security against the revival 
of that claim. The suspension of the execution of a principle may be 
perfectly compatible with the continued maintenance of the principle 
itself, and when we have seen in the course of this negotiation that the 
Russian claim to tlie possession of the coast of America down to lati- 
tude 59° rests in fact on no other ground than the presumed acquies- 
cence of the nations of Europe in the provisions of the Ukase pub- 
lished by the Emperor Paul in the year 1800 [1799], against which it 
is afiirmed that no public remonstrance was made, it becomes us to be 
exceedingly careful that we do not, by a similar neglect, on the pres- 
ent occasion allow a similar presumption to be raised as to an acquies- 
cence in the Ukase of 1821. The right of the subjects of His Majesty 
to navigate freely in the Pacific can not be held as a matter of indi^> 
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gence from any power. Having once been publicly questioned it must 
be publicly acknowledged. ♦ • • 

«*It will, of course, strike the Eussian plenipotentiaries that by the 
adoption of the American article respecting navigation, etc., the pro- 
vision for an exclusive fishery of two leagues from the coasts of our 
respective possessions falls to the ground. But the omission is, in 
truth, immaterial. The law of nations assigns the exclusive sovereignty 
of one league to each power on its own coasts, without any specific stipu- 
lation, and though Sir Charles Bagot was authorized to sign the con- 
vention with the specific stipulation of two leagues, in ignorance of what 
had been decided in the American convention at the time, yet, after 
that convention has been some months before the world, and after the 
opportunity of consideration has been forced upon us by the act of 
Russia herself, we can not now consent in negotiating d^ novo to a stipu- 
lation which, while it is absolutely unimportant to any practical good, 
would appear to establish a contrast between the United States and us 
to our disadvantage. Count Nesselrode himself has frankly admitted 
that it was natural that we should ex])ect, and reasonable that we 
should receive, at the hands of Russia, equal measure in all respects, 
with the United States of America. 

"It remains only, in recapitulation, to remind you of the origin and 
principles of the whole negotiation. It is not on our part essentially a 
negotiation about limits. It is the demand of the repeal of an offensive 
and unjustifiable arrogation of exclusive jurisdiction over an ocean of 
unmeasured extent, but a demand qualified and mitigated in its manner 
in order that its justice may be acknowledged and satisfied without 
soreness or humiliation on the part of Russia. We negotiate about 
territory to cover the remonstrance upon principle. But any attempt 
to take undue advantage of this voluntary facility we must oppose. 
If the present ^projeV is agreeable to Russia, we are ready to conclude 
and sign the treaty. If the territorial arrangements are not satis- 
factory, we are ready to postpone them; and to conclude and sign the 
essential part, that which relates to navigation alone, adding an article, 
stipulating to negotiate about territorial limits hereafter. But we are 
not prepared to defer any longer the settlement of that essential part 
of the question, and if Russia will neither sign the whole convention 
nor that essential part of it, she must not take it amiss that we resort 
to some mode of recording in the face of the world our protest against 
the pretensions of the Ukase of 18iil, and of efi'ectually securing our 
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own interests ngiiinst the possibility of its ftiture operation.^ British 
Case, Vol. 2, App., 73. 

The opposition of Great Britain to Knssia's claim of maritime su- 
premacy within 100 Italian miles from the coasts mentioned in the 
Ukase of 1821 was not more decided or persistent than that of the 
United States. The action taken by the United States is not irrele- 
vant to the present discussion, because, as will presently appear, its 
counsel insists that Eussia's treaty of 1825 with Great Britain is to be 
interpreted to mean just what the treaty of 1824 with the United States 
was understood by Bussia, with the knowledge of the United States, 
to mean. 

Beferring to the reasons assigned by M. Poletica upon which Bussia 
based the territorial and maritime claims asserted in that Ukase, Mr. 
Adams, the American Secretary of State, said, in reply: "This pre- 
tension is to be considered not only with reference to the question of 
territorial right, but also to that prohibition to the vessels of other 
nations, including those of the United States, to approach within 100 
Italian miles of the coasts. From the period of the existence of the 
United States as an independent nation, their vessels have freely 
navigated those seas, and the right to navigate them is a part of that 
independence." Again: "As little can the United States accede to 
the justice of the reason assigned for the prohibition above mentioned. 
The rightof the citizens of the United States to hold commerce with the 
aboriginal natives of the northwest coast of America, without the terri- 
torial jurisdiction of other nations, even in arms and munitions of war, 
is as clear and indisputable as that of navigating the seas. That right 
has never been exercised in a spirit unfriendly to Bussia; and, although 
general complaints have occasionally been made on the subject of this 
commerce by some of your predecessors, no specific ground of charge 
has ever been alleged by them of any transaction in it by which the 
United States were, by the ordinary laws and usages of nations, bound 
either to restrain or punish. Had any such charge been made, it would 
have received the most pointed attention of this Government, with the 
sincerest and firmest disposition to perform every act and obligation of 
justice to yours which could have been required. I am commanded by 
the President of the United States to assure you that this disposition 
will continue to be entertained, together with the earnest desire that 
the harmonious relations between the two countries may be preserved. 
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Belying njyoTL the assurance in your note of similar dispositions recip- 
rocally entertained by His Imperial Majesty towards the Unitea 
States, the President is persuaded that the citizens of this Union will 
remain unmolested in the prosecution of their lawful commerce, and 
that no effect will be given to an interdiction manifestly incompatible 
with their rights.'^ U. 8. Oase^ Vol. i, App.^ 134. 

Mr. Middleton, the American minister at St. Petersburg, writing to 
Mr. Adams under date of August 8, 1822, said: "To Mr. Speransky, 
Governor-General of Siberia, who had been one of the committee origi- 
nating this measure, I stated my objections at length. He informed 
me that the first intention had been (as M. Poletica afterward wrote 
you) to declare the northern portion of the Pacific Ocean as mare 
clausum, but that idea being abandoned, probably on account of its 
extravagance, they determined to adopt the more moderate measure of 
establishing limits to the maritime jurisdiction on their coasts, such as 
should secure to the Eussian American Fur Company the monopoly of 
the very lucrative traffic they carry on. In order to do this they 
sought a precedent and found the distance of 30 leagues named in the 
treaty of Utrecht, and which maybe calculated at about 100 Italian 
miles, sufficient for all purposes. I replied ironically that a still better 
precedent might have been pointed out to them in the papal bull of 
1493, which established as a line of demarcation between the Spaniards 
and Portuguese a meridian to be drawn at the disttince of 100 miles 
west of the Azores, and that the expression 'Italian miles' used in the 
Ukase, very naturally might lead to the conclusion that this was actually 
the precedent looked to. He took my remarks in good part, and I am 
disposed to think that this conversation led him to make refiections 
which did not tend to confirm his first impressions, for I found him 
afterward at different times speaking confidentially upon the subject. 
For some time past I began to perceive that the provisions of the Ukase 
would not be persisted in. It appears to have been signed by the 
Emperor without sufficient examination, and may be fairly considered 
as having been surreptitiously obtained. There can be little doubt, 
therefore, that with a little patience and management it will be molded 
into a less objectionable shape.'^ U. S. Case^Vol. 1, App. 136. 

But this is not at all. Mr. Adams, writing to Mr. Middleton, under 
date of July 22, 1823, said: "From the tenor of the Ukase the pre- 
tensions of the Imx)erial Goverument extend to an exclusive territorial 
U492 6 
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jurisdiction from tlie forty-fiftli degree of north latitude, on the Asiastio 
coast, to the latitude of fifty-one north on the western coast of the 
American continent; and they assume the right of interdicting the 
navigation and the fishery of all other nations to the extent of 100 
miles from the whole of the coast. The United States can admit no 
part of these claims. Their right of navigation and of fishing is per- 
fect, and has been in constant exercise from the earliest times, after the 
peace of 1783, throughout the whole extent of the Southern Ocean, 
subject only to the ordinary exceptions and exclusions of the territorial 
jurisdictions, which, so far as Eussian rights are concerned, are con- 
fined to certain islands north of the fifty-fifth degree of latitude, and 
have no existence in the continent of America.'' (7. 8. Case^ Vol. i, 
App.y m. 

As tending further to show the construction placed by the United 
States upon the Ukase of 1821, and its decided opposition to the pre- 
tensions of Eussia, reference may be made to the letter of Mr. Adams, 
written under date of July 23, 1823, to Mr. Eush, the American minister 
at Loudon. In that letter Mr. Adams said : " By the Ukase of the 
Emperor Alexander of the 4th (16th) of September, 1821, an exclusive 
territorial right on the northwest coast of America is asserted as be- 
longing to Eussia, and as extending from the northwest extremity- of 
the continent to latitude 51°, and the navigation and fishing of all other 
nations are interdicted by the same Ukase to the extent of 100 Italian 
miles from the coast. When M. Poletica, the late Eussian minister here, 
was called upon to set forth the grounds of right conformable to the 
laws of nations which authorized the issuing of this decree, he answered 
in his letters of February 28 and April 2, 1822, by alleging first discovery, 
occupancy, and uninterrupted i)ossession. It appears upon examina- 
tion that these claims have no foundation in fa<jt." 

In the same letter, after combating these claims and referring to the 
peculiar relations held by the Uu'ted States to the question of colonial 
establishments on the North American continent, Mr. Adams said: 
" A necessary consequence of this state of things will be that the 
American continents henceforth will no longer be subjects of coloniza- 
tion. Occupied by civilized independentnations, they will be accessible 
to Europeans and to each other on tJiat footing alone, and the Pacific 
Ocean in every part of it will remain open to the navigation of all 
nations in like manner with the Atlantic. Incidental to the condition 
of National independence and sovereignty, the rights of anterior navi- 
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gation of their rivers will belong to each of the American nations within 
its own territories. The application of colonial principles of exclnsion^ 
therefore, can not be admitted by the United States as lawful on any 
part of the northwest coast of America, or as belonging to any Euro- 
pean nation. Their own settlements there, when organized as terri- 
torial governments, will be adapted to the freedom of their own insti- 
tutions, and, as constituent parts of the Union, be subject to the prin- 
ciples and provisions of their constitution. The right of carrying on 
trade with the natives throughout the northwest coast they (the United 
States) can not renounce. With the Russian settlements at Kodiak, or 
at New Archangel, they may fairly claim the advantage of a free trade, 
having so long enjoyed it unmolested, and because it has been and 
wo^ld continue to be as advantageous at least to those settlements as 
to them. But they will not contest the right of Russia to prohibit the 
traffic, as strictly confined to the Russian settlement itself and not 
extending to the original natives of the coast.'^ U. 8. Casey Vol. 1, 
App.y 145j 146j 148. 

Further reference to the diplomatic correspondence relating to the 
the Ukase of 1821 would seem to be unnecessary. The evidence is 
overwhelming that the positions taken by the United Statues and Great 
Britiiin were substantially alike, namely, that Russia claimed more ter- 
ritory on the northwest coast of America than it had title to, either by 
discovery or occupancy, and that its interdict of the approach of for- 
eign vessels nearer to its coasts than 100 Italian miles was contrary to 
the principles of international law and in violation of the rights of the 
citizens and subjects of other countries engaged in lawful business on 
the waters covered by that regukition. 

The negotiations between Russia and the United States resulted in 
the treaty of 1824, the material parts of which are as follows: 

'^Aet. 1. It is agreed that in any part of the Great Ocean, com- 
monly called the Pacific Ocean or South Sea, the respective citizens or 
subjects of the High Contracting Powers shall be neither disturbed 
nor restrained either in navigation or in fishing, or in the power of 
resorting to the coasts, upon points which may not already have been 
occupied for the purpose of trading with the natives, saving always, 
the restrictions and conditions determined by the following articles. 

^* Aet. 2. With a view of preventing the rights of navigation and of 
fishing exercised upon the Great Ocean by the citizens and subjects of 
the High Contracting Powers from becoming the pretext for an illicit 
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ta*ade, it is agreed that the citizens of the XJnited States shall not resort 
to any point where there is a Enssian establishment, without the per- 
mission of the Governor or Commander; and that, reciprocally, the sub- 
jects of Eussia shall not resort, without permission to any establish- 
ment of the United States upon the Northwest Coast. 

"Art. 3. It is moreover agreed that, hereafter, there shall not be 
formed by the citizens of the United States, or under the authority of 
the said States, any establishment upon the Northwest Coast of Amer- 
ica, nor in any of the islands adjacent, to the north of 54^ 40' north 
latitude; and that, in the same manner, there shall be none formed by 
Eusslan subjects, or under the authority of Eussia, south of the same 
parallel. 

"Art. 4. It is, nevertheless, understood that during a term o4 ten 
years, counting from the signature of the present convention^the ships 
of both powers or which may belong to their citizens or subjects 
respectively, may reciprocally frequent, without any hindrance what- 
ever, the interior seas, gulfs, harbors and creeks, upon the coast men- 
tioned in the preceding Article, for the purpose of fishing and trading 
with the natives of the country.'^ XJ. 8. Stat. vol. 8jp. 302. 

The negotiations between Eussia and Great Britain resulted in the 
treaty of 1825, as follows: 

"I. It is agreed that the respective subjects of the high contracting 
Parties shall not be troubled or molested, in any part of the Great Ocean, 
commonly called the Pacific Ocean, either in navigating the same, in 
fishing therein, or in landing at such parts of the coast as shall not 
have been already occupied, in order .to trade with the natives, under 
the restrictions and conditions specified in the following articles. 

" II, In order to prevent the right of navigating and fishing, exercised 
upon the ocean by the subjects of the high contracting Parties, from 
becoming the pretext of an illicit commerce, it is agreed that the sub- 
jects of His Britannic Majesty shall not land at any place where there 
may be a Eussian establishment, without the permission of the Gt>v- 
emor or Commandant; and on that other hand, that Eussian subjects 
shall not land, without permission, at any British establishment of the 
Korthwest coast. 

^^ m. The line of demarkation between the possessions^of the high 
contracting Parties, upon the coast of the continent and the Ldands cf 
America to the Northwest, shall be drawn in the manner followinif : 
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ComroenciDg from the sonthernmost point of tlie island called Prince 
of Wales Island, wliich point lies in the parallel of 54 degrees forty 
minntes, north latitude, and between the one hundred and thirty-first, 
and the one hundred and thirty-third degree of west longitude (Merid- 
ian of Greenwich), the said line shall ascend to the north along the 
channel called Portland Channel, as far as the i>oint of the continent 
where it strikes the fifty-sixth degree of north latitude; from this last 
mentioned i)oint the line of demarkation shall follow the summit of the 
mountains situated parallel to the coast, as far as the point of intersec- 
tion of tlie one hundred and forty-first degree, of west longitude (of 
the same meridian) and, finally, from the said point of intersection, the 
said meridian line of the one hundred and forty- first degree, in its pro- 
longation as far as the Frozen Ocean, shall form the limit between the 
Bussian and British i)ossessions on the continent of America to the 
Northwest. 

*^IV. With reference to the line of demarkation laid down in the pre- 
ceding article it is understood: 

First. That the Island called Prince of Wales Island shall belong 
wholly to Bussia. 

Second. That wherever the summit of the mountains which extend 
in a direction parallel to the coast, from the fifty-sixth degree of north 
latitude to the point of intersection of the one hundred and forty-first 
degree of west longitude, shall prove to be at the distance of more than 
ten marine leagues from the ocean, the limit between the British posses- 
sions and the line of coast which is to belong to Kussia, as above men- 
tioned, shall be formed by a line parallel to the windings of the coasts and 
which shall never exceed the distance of ten marine leagues there- 
from. 

"V. It is moreover agreed, that no establishment shall be formed by 
either of the two parties within thp limits assigned by the two pre- 
ceding articles to the x>osses8ions of the other; consequently, British 
subjects shall not form any establishment either upon the coast, or 
upon the border of the continent comprised within the limits of the 
Eussian i)Ossessions, as designated in the two preceding articles; and, 
in like manner, no establishment shall be formed by Russian subjects 
beyond the said limits. 

" VI. It is understood that the subjects of II ! Britannic Majesty, from 
whatever quarter they may arrive, whether from the ocean, or from 
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the interior of the continent, shall forever enjoy the right of navigating 
freely, and without any hindrance whatever, all the rivers and streams 
which, in their course towards the Pacific Ocean, may cross the line 
of deroarkation upon the line of coast described in article three of the 
present Convention. 

" VII. It is also understood that for the space of ten years from the 
signature of the present convention, the vessels of the two Powers, or 
those belonging to their respective subjects, shall mutually be at lib- 
erty to frequent, without any hindrance whatever, all the inland seas, 
the gulfs, havens, and creeks on the coast mentioned in article three 
for the purposes of fishing and trading with the natives. 

"VIII. The port of Sitka, or Nova Archangelsk, shall be open to the 
commerce and vessels of British subjects for the space of ten years 
from the date of the exchange of the ratifications of the present con- 
vention. In the event of an extention of this term of ten years being 
granted to any other power, the like extention shall be granted also to 
Great Britain. 

" IX. The abovecmentioned liberty of commerce shall not apply to the 
trade in spirituous liquors, in fire-arms, or other arms, gunpowder or 
other warlike stores; the high contracting Parties reciprocally engag- 
ing not to permit the above-mentioned articles to be sold or delivered^ 
in any manner whatever, to the natives of the country. 

" X. Every British or Russian vessel navigating the Pacific Ocean, 
which may be compelled by storms or by accident, to take shelter in 
the ports of the respective Parties, shall be at liberty to refit therein, 
to provide itself with all necessary stores, and to put to sea again, 
without paying any other port and lighthouse dues, which shall be the 
same as those paid by national vessels. In case, however, the master 
of such vessel should be under the necessity of disposing of a part of 
his merchandise in order to defray his expenses, he shall conform him- 
self to the regnlations and tariffs of the place where he may have 
landed." 

From these treaties it will be seen that the respective subjects or 
citizens of the High Oontriicting Parties were not to. be molested or 
disturbed in navigating, or in fishing in, any part of the Pacific Ocean, 
or in landing on the coasts of either country, not then oC/Cupied, 
in order to trade with the natives, except under certain specified 
conditions which have no bearing upon the present controversy. 
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We now come to the third point in Article VI of the Treaty — 

Was the body of water now Jcnoicn as the Bering Sea included in the 
phrase ^^ Pacific Ocean,^^ as used in the treaty of 1825 between Oreat 
Britain and Russia^ and what rights^ if any, in the Bering Sea were 
held and exclusively exercised by Russia after said treaty? 

An affirmative answer to this question would sustain the position taken 
by Mr. Blaine, to the eflfect that the treaty of 1825, as between Eussia and 
Great Britain, had reference only to the dispute in respect to the bound- 
ary line between those countries on the northwest coast of America, 
south of the GOth degree of north latitude, and to the waters of the 
Pacific Ocean south of the Alaskan Peninsula, and in no way to the 
waters of Bering Sea, or to the Ukase of 1821 in its application to 
the waters of that Sea. If that position was well taken, it might be 
fairly contended that Great Britain by signing the treaty of 1825, 
impliedly recognized, or determined not to further question, the valid- 
ity of the Ukase of 1821 in its application to the waters of Bering Sea, 
for the distance of 100 Italian miles from its shores and islands in 
that sea. But if "Pacific Ocean" in the treaty of 1825 embraced 
Bering Sea, it would follow that that treaty had the eflfect to annul or 
withdraw that Ukase, so far as it asserted authority in Russia to molest 
or disturb the subjects of Great Britain in navigating, or fishing 
in, any of the open waters of Bering Sea or of the north Pacific 
Ocean. 

It will be observed that there is no substantial difference between 
the treaties of 1824 and 1825, in respect to the description given of the 
waters in which the citizens or subjects of the High Contracting Parties 
were to enjoy freedom of navigation and fishing. The words in the 
treaty of 1824, "the Great Ocean, commonly called the Pacific Ocean 
or South Sea," evidently describe the same waters as the words, "the 
Great Ocean, commonly called the Pacific Ocean," in the treaty of 1825. 

Before the latter treaty was negotiated the British Government had in 
its possession a copy of the treaty between Russia and the United States. 
Mr. George Canning, in his letter of December 8th, 1824, referring to a 
projet proposed by Great Britain, and which Russia rejected, and to a 
counter projet proposed by Russia which Great Britain had rejected, 
said that the stipulation for free navigation in the Pacific stood in the 
front of the Convention concluded between Russia and the United States 
of America; that no reason existed why ux)on similar claims Great Britain 
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RLould not obtain exactly the like satisfaction ; that for reasons of the 
same nature Great Britain could not consent that the liberty of navi- 
gation through Bering Straits be stated in the treaty as a boon 
from llussia; that the tendency of such a statement would be to give 
countenance to those claims of exclusive jurisdiction against which 
Great Britain on its own behalf, and on that of the whole civilized world, 
protested. Ko specification of this sort, he said, was found in the Con- 
vention with the United States of America, and yet it could not be 
doubted that the Americans considered themselves as secured in the 
right of navigating Bering Straits and the sea beyond them. " It can 
not be expected,'' he said, "that England should receive as a boon 
that which the United States hold as a right so unquestionable as 
not to be worth recording. Perhaps the simplest course after all will 
be to substitute, for all that part of the ^prcjeV and * counter prcjet^ 
which relates to maritime rights and to navigation, the first two articles 
of the convention already concluded by the court of St. Petersburg 
with the United States of America in the order in which they stand 
in that convention. Eussia can not mean to give to the United States 
of America what slie withholds from us; nor to withhold from us any- 
thing that she has consented to give to the United States. The uni- 
formity of stipulations in pari materia gives clearness and force to 
both arrangements, and will establish that footing of equality between 
the several contra(;ting parties which it is most desirable should exist 
between three powers whose interests come so nearly in contact with 
each other in a part of the globe in which no other power is concerned." 
British Case^ Vol. 2^ App,^ 73. 

In view of these and similar declarations by British representatives, 
made before the negotiation of the treaty of 1825, it is earnestly con- 
landed that that treaty must receive the same interpretation that would 
be given to the treaty of 1824 as construed by Eussia and the United 
States. And it is said that Eussia and the United States, before the 
ratification of the treaty of 1824, substantially agreed that that treaty 
did not refer to the waters of Bering Sea, and, consequently, it is 
argued, "Pacific Ocean,'' as used in both treaties, must be held not to 
include that Sea. 

The facts upon which these contentions, in respect to the treaty of 
1824, are based, may be thus summarized: 

The treaty of 1824 was signed at St. Petersburg April 6 (17), 1824. 
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Shortly thereafter the Eussian-Anierican Company represented to the 
Bnssian Oovernment that consequences injurioas to its rights might 
result from its ratification. The subject was referred by the Emperor 
to a committee, at the head -of which was Count Nesselrode. That 
committee, July 21, 1824, made a report, which received the approval of 
the Emperor. After enumerating the advantages that would acx^rue to 
Eussia from carrying out the treaty, the report proceeds: " 7. That as 
the sovereignty of Eussia over the coasts of Siberia and the Aleutian 
Islands has long been admitted by all the powers, it follows that the 
said coasts and islands can not be alluded to in the articles of the said 
treaty, which refers only to the disputed territory on the northwest 
coast of America and to the adjacent islands; that, even supposing 
the contrary, Eussia has established permanent settlements, not only 
on the coast of Siberia but also on the Aleutian group of islands; 
hence, American subjects could not, by virtue of the second article of 
the treaty of April 5-17 land at the maritime places there, nor carry 
on sealing and fishing without the permission of our commandants or 
governors. Moreover, the coasts of Siberia and the Aleutian Islands 
are not washed by the Southern Sea, of which alone mention is made 
iu the first article of the treaty, but by the Northern Ocean and the 
seas of Kamchatka and Ohkotsk, which form no part of the Southern 
Sea on any known map or in any geography. 8. Lastly, we must not 
lose sight of the fact that, by the treaty of April 5-17 all the disputes 
to which the regulations of September 4 (IG), 1821, gave rise, are termi- 
nated, which reguKitions were issued at the formal and reiterated 
request of the Eussian- American Company; that those disputes had 
already assumed important proportions, and would certainly be renewed 
if Eussia did not ratify the treaty, in which case it would be impossible 
to foresee the end of them or their consequences. These weighty 
reasons impel the majority of the members of the committee to state 
as their opinion: 

" That the treaty of April 5-17 must be ratified, and that, for the pre- 
vention of any incorrect interpretation of that act, Gon. Baron Tuyll 
may be instructed at the proper time to make the declaration men- 
tioned in the draft of the communication read by Count Nesselrode. 
The Minister of Finance and Acting State Counselor Drashinin, while 
admitting the necessity of ratifying the treaty of April 5-17, express 
and place on record the special opinion hereto annexed in the proctocol, 
to the effect that Baron Tuyll should be instructed at the exchange of 
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the ratification of that treaty to stipulate that the right of free hanting 
and fishing granted by the twelfth article of the said treaty shall extend 
only from 54^ 40' to the latitude of Cross Sound.'' U. 8. Counter 
Case, 156, 157. 

This report was communicated by the Eussian Minister of Finance 
to the Eussian- American Company, in a communication which closed 
with these words: **From these documents the board will see that, for 
the avoidance of all misunderstandings in the execution of the above 
mentioned convention, and in conformity with the desire of the com- 
pany, the necessary instructions have already been given to Baron 
Tuyll, our minister at Washington, to the eflbct that the northwestern 
coast of America, along the extent of which, by the provisions of the 
convention, free trading and fishing are permitted subjects of the Korth 
American States, extends from 64P 40' northwards to Yakutat (Bering) 
Bay." U. 8. Counter Case, 155. 

The instructions received by Baron Tuyll from his Government were 
communicated by him informally to Mr. Adams, the American Secre- 
tary of State. This appears from the Diary of Mr. Adams, under date 
of December 5, 1824, at which time the treaty of 1824 had not been 
approved by the United States Senate. The account which Mr. Adams 
gives in his Diary of Baron Tuyll's interview with him, is as fol- 
lows: 

^^6th, Monday, — Baron Tuyll, the Eussian Minister, wrote me a note 
requesting an immediate interview, in consequence of instractions 
received yesterd.iy from his court. He camcyand after intimating that 
he was under some embarrassment in executing his instructions, said 
that the Eussian American Company, upon learning the purport of the 
northwest coast convention, concluded last June by Mr.Middleton, were 
extremely dissatisfied ("a jet6 des hauts cris"), and by tneans of their 
influence had prevailed upon his Government to send him these in- 
structions upon two points. One was, that he should deliver, ux)oti 
the exchange of the ratifications of the convention, an explanatory 
note, purporting that the Eussian Government did not understand that 
the convention would give liberty to the citizens of the United States 
to trade on the coasts of Siberia and the Aleutian Islands. The other 
was, to propose a modification of the convention by which our vessels 
should be prohibited from trading on the northwest coast north of 
latitude 57. With regard to the former of these points he left with 
me a minute in writing. 
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"I told him that we shonld be disposed to do every tiling to accommo- 
date the views of his Goverumont that was in our power, but tliat a 
modification of the convention could be made no otherwise than by a 
new convention, and that the construction of the convention <is con- 
cluded belonged to other departments of the Government, for which 
the Executive had no authority to stipulate; that if on the exchange 
of the ratifications he should deliver to me a note of the purport of that 
which he now informally gave me, I should give him an answer of that 
importj namely, that the construction of treaties depending here upon 
the judiciary tribunals, the Executive Government, even if disposed to 
acquiesce in that of the Russian Government as announced by him, 
could not be binding upon the courts nor upon this nation. I added 
that the convention would be submitted immediately to the Senate; 
that if anything affecting its construction, or, still more, modifying its 
meaning, were to be presented on the part of the Eussian Government 
before or at the exchange of ratifications, it must be laid before the 
Senate, and could have no other possible effect than of starting doubts 
and perhaps hesitation in that body, and of favoring the views of those, 
if such there were, who might wish to defeat the ratification itself of 
the convention. This was an object of great solicitude to both Govern- 
ments, not only for the adjustment of a difficult question which had 
arisen between them, but for the promotion of that harmony which was 
so much in the policy of the two countries, which might emphatically 
be termed natural friends to each other. If, therefore, he would per- 
mit me to suggest to him what I thought would be his best course, it 
would beto wait for the exchange of the ratifications andmakeit purely 
and simply; that afterwards, if the instructions of his Government were 
imperative, he might present the note, to which I now informed him 
what would be in substance my answer. It necessarily could not be 
otherwise. But if his instructions left it discretionary with him, he 
would do still better to inform his government of the state of things 
here, of tbe purport of our conference, and of what my answer must be 
if he should present the note. I believed his court would then deem 
it best that he should not present the note at all. Their apprehensions 
had been excited by an interest not very friendly to the good under- 
standing between the United States and Russia. Our merchants 
would not go to trouble the Russians on the coast of Siberia or north 
of the fifty-seventh degree of latitude, and it was wisest not to put 
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such fancies into their heads. At least, the Imperial Government 
might wait to see the operation of tlie convention before taking any 
further step, and I was contident they woald hear no complaint resalt* 
ing from it. If they should, then would be the time for adjusting the con- 
struction or negotiating a modification of the convention; and whoever 
might be at the head of the administration of the United States, he 
might be assured that every disposition would be cherished to remove 
all causes of dissatisfaction and to accommodate the wishes and the 
just policy of the Emperor. 

^^ The Baron said that these ideas had occurred to himself ; that be had 
made this application in pursuance of his instructions, but he was 
aware of the distribution of powers in our Constitution and of the 
incompetency of the Executive to adjust questions. He would, there- 
fore, wait for the exchange of the ratifications without presenting 
his note, and reserve for future consideration whether to present it 
shortly afterwards or to inform his court of what he had done and ask 
their further instructions as to what he shall definitively do on the sub- 
ject. He therefore requested me to consider what had now passed 
between us as if it had not taken x^lace (" non a venu''), to which I reiadily 
assented, assuring him, as I had done heretofore, that the President 
had the highest personal confidence in him and in his exertions to foster 
the harmony between the two countries. I reported immediately to the 
President the substance of this conversation, and he concurred in the 
propriety of the baron's final determination." Memoirs of John Quimjf 
Ad^imSj Vol. 6y p. 435. 

In conformity (it may be assumed) with Mr. Adams' advice or inti- 
mations Baron Tuyll forebore to file any ofilcial note upon the subject 
prior to the ratification of the treaty by the United States. The 
treaty having been ratified January 15, 1825, and January 25, 1825, 
Baron Tuyll, under instructions from his Government, filed in the 
Department of State, the following Explanatory INTote: 

" Explanatory note to be presented to the Government of the United 
States at the time of the exchange of ratifications, with a view to 
removing with more certainty all occasion for future discussions, by 
means of which it will be seen that the Aleutian Islands, the coast of 
Siberia, and the Russian possessions in general on the northwest coast 
of America to 59^ 30' of nortli latitude are positively excepted from 
the liberty of hunting, fishing, and commerce stipulated in fiftvor of 
citizens of the United States for ten years. 
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^ This seems to be only a natural consequence ot ine stipulations 
agreed ux>on9 for the coasts of Siberia are washed by the Sea of 
Okhotsk, the Sea of Kamschatka, and the Icy Sea, and not by the 
South Sea mentioned in the first article of the convention of April 5 
(17), 1824. The Aleutian Islands are also washed by the Sea of Kam- 
Bchatka, or Northern Ocean. 

<^It is not the intention of Eussia to impede the free navigation of 
the Pacific Ocean. She would be satisfied with causing to be recog- 
nized, as well as understood and placed beyond all manner of doubt, 
the principle that beyond 59^ 30' no foreign vessel can approach her 
coasts and her islands, nor fish nor hunt within the distance of two 
marine leagues. This will not prevent the reception of foreign vessels 
which have been damaged or beaten by storm." U. 8. Casey Vol i, App.y 
275) Memoirs of John Quincy Adams j Vol. 6yp. 435. 

In respect to these matters Mr. Blaine observed : "Of course his 
(Baron Tuyll's) act at that time did not affect the text of the treaty, 
but it placed in the hands of the Government of the United States an 
unofficial note which significantly told what Eussia's construction of 
the treaty would be if, unhappily, any difference as to its meaning 
should arise between the two governments. But Mr. Adams' friendly 
intimation removed all danger of dispute, for it conveyed to Bussia the 
assui*ance that the treaty as negotiated contained, in effect, the pro- 
visions which the Bussian note was designed to supply. From that 
time until Alaska, with all its rights of land and water, was trans- 
ferred to the United States — a period of forty -three years — no actorword 
on the part of either government ever impeached the full validity of the 
treaty as it was understood both by Mr. Adams and Baron Tuyll at the 
time it was formally proclaimed. While these important matters were 
transpiring in Washington negotiations between Bussia and England 
(ending in the treaty of 1825) were in progress in St. Petersburg. The 
instructions to Baron Tuyll concerning the Bussian-American treaty 
were fully reflected in the care with which the Anglo-Bussian treaty 
was constructed — a fact to which I have already adverted in full. 
There was, indeed, a i)ossibility that the true meaning of the treaty with 
the United States might be misunderstood, and it was, therefore, the 
evident purpose of the Bussian Government to make the treaty with 
England so plain and so clear as to leave no room for doubfc and to 
baffle all attempts at misconstruction. Tlie Government of the United 
States finds the full advantage to it in the caution taken by Bussia in 
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1825, and can, therefore, quote the Anglo-Bussian treaty with the atmost 
confidence that its meaning can not be changed from that clear, unmis- 
takable text which throughout all the articles sustains the American 
contention. The Explanatory Note filed with this Government by Baron 
Tuy 11 is so plain in its text that after the lapse of sixty-six years the exact 
meaning can neither be misapprehended nor misrepresented. It draws 
the distinction between the Pacific Ocean and the waters now known 
as the Bering Sea so particularly and so perspicuously that no answer 
can be made to it. It will bear the closest analysis in every particular. 
It is not the intention of Ilussia to impede the free navigation of the 
Pacific Ocean. This frank and explicit statement shows with what 
entire good faith Bussia had withdrawn in both treaties the offensive 
Ukase of Alexander so far as the Pacific Ocean was made subject to it. 
Another avowal is equally explicit, viz, that the coast of Siberia, the 
northwest coast of America to 69^ 30' north latitude — ^that is, down to 
590 30', the explanatory note reckoned from north to south — and the 
Aleutian Islands are positively excepted from the liberty of hunting, 
fishing, and commerce, stipulated in favor of citizens of the United 
States for ten years." U. 8. Case^ Vol. J, App., 277 j 278. 

It seems to me that the interview between Baron Tuyll and Mr. 
Adams is of far less consequence than that attached to it by Mr. Blaine. 
Nor, in my judgment, are the inferences which he draws from it justi- 
fied by the facts as disclosed by the Eussian documents and by the 
Diary of Mr. Adams. 

Eecurring to the treaty of 1824, it will be remembered that Article 1 
secured to the respective citizens and subjects of the contracting 
powers freedom of navigation and fishing in every part of the Great 
Ocean commonly called the Pacific Ocean, or South Sea, and also the 
right to resort to coasts upon points not then occupied for the purpose 
of trading with the natives, subject to or saving the restrictions and 
conditions prescribed in the succeeding aricles. Among those con- 
ditions were: 1. By Article II, citizens of the United States should 
not resort to any point where there was a Eussian establishment 
without the permission of the Government or commander, and the 
subjects of Eussia should not resort, without permission, to any estab- 
lishment of the United States upon the northwest coast. 2. By 
Article III, neither the United States nor its citizens should form 
any establishment upon the northwest coast of America, nor in the 
islands adjacent, to the north of fifty -four degrees and forty minutes of 



95 

north latitade, and that, in the same manner, there shall be none 

formed by Eusaian sabjects or under the authority of Bassia south of 
the same parallel. But by Article IV it was provided that for a period 

often years the shix>s of either country might frequent the interior 
seas, gulfs, harbors, and creeks, upon the coast mentioned in the pre- 
ceding article, for the purpose of fishing and trading with the natives 
of the country. 

Now it is apparent from the proceedings of the INTesselrode confer- 
ence of July 21, 1824, the Diary of Mr. Adams, and the Explanatory 
Note of Baron Tuyll, that the Eussian-American Company were not at 
all disturbed by the broad recognition in Article I of freedom of navi- 
gation and fishing throughout the whole of the Grejvt Ocean. Their 
uneasiness had reference to the i)ossibility that the treaty could be 
construed as giving the right for ten years to trade on the coast of 
Siberia and the Aleutian Islands. The substance of the answer made 
by the Bussian Government to the Bussian-American Comi)any was 
that the article of the treaty reserving the right to resort for ten years 
to certain "interior seas, gulfs, harbors, and creeks'' referred to the 
waters that washed the coast mentioned in Article III, which was 
the coast most in dispute between the two countries, and, therefore, 
did not authorize citizens of the United States to trade on the coasts 
of Siberia and the Aleutian Islands which were never in dispute, and 
over which Bussia for a long time, and without question, had exercised 
sovereign authority j in other words, that the privilege of trading for 
ten years did not extend to the coast of Siberia, or to the Aleutian 
Islands, or to the Bussian x)ossessions in general on the entire north- 
west coast of America, but only to the coasts, embracing the territory 
in dispute between the two countries, south of 59° 30' north latitude. 
Nowhere in the documents referred to is there a suggestion that Bus- 
sia understood the treaty of 1824 as reserving to itself any peculiar or 
X^aramount authority over the waters of the Pacific Ocean outside of the 
ordinary limit of territorial jurisdiction. The only part of any docu- 
ment implying that, in the judgment of the Bussian authorities, the 
treaty had no reference to Bering Sea, is the statement incidentally 
in the proceedings of the Nesselrode Conference and in the Explanatory 
Note of Baron Tuyll, to the effect that the coasts of Siberia and the 
Aleutian Islands were not washed '* by the Southern Sea" mentioned 
in Article II. But there is no evidence in Mr. Adams's Diary that he 
assented to this view. He waived any discussion of the question. 
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It was imi)ossible for him to have assented to the views of Baron Tuyll 
except upon the theory that he recognized tlie treaty of 1824 as having 
no reference at all to the waters of the Bering Sea as part of the Great 
Ocean commonly called the Paciiic Ocean or South Sea, a conclusion at 
variance with all that he contended for throughout the negotiations 
arising from the Ukase of 1821. In my opinion, Mr. Blaine was mistaken 
in saying that Mr. Adams expressed his concurrence in Baron Tuyll's 
interpretation of the treaty of 1824. It is, I think, quite clear that Mr. 
Adams prudently withheld any expression of his opinion, disclaiming 
authority in himself or in the President of the United States to change 
or give any binding interpretation of the treaty. He frankly stated to 
Baron Tuyll that the treaty as made must, when ratified, be carried out 
according to its proper interpretation and meaning. He warned him 
that if, on the exchange of the ratifications, he should deliver a note of 
the purport of that informally delivered, ho, Mr. Adams, should tell 
him "that the construction of treaties depending here upon the judi- 
ciary tribunals, the Executive Government, even if disposed to acqui- 
esce in that of the Eussian Government as announced by him, could 
not be binding upon the courts nor upon this nation.'' Baron Tuyll 
distinctly said that he understood the relations subsisting in Amer- 
ica between the executive and judicial departments of Government. 
So that the utmost that can be said is, that the United States had notice, 
before the ratification of the treaty of 1824, of the interpretation which 
Bussia, possibly, at some future time, would place upon the treaty, so 
far as it embraced the subject to which Baron Tuyll referred in his 
Explanatory Note. 

The material inquiry, however, is whether Great Britain had any 
notice of what took place in the interview between Baron Tuyll and 
Mr. Adams. This question must be answered in the negative. It is 
not claimed that the Exi)lanatory !N"ote of Baron Tuyll was ever pub- 
lished or brought to light from the files of the State Department of 
the United States until it was produced in this case. Ifor is it pre- 
tended that a copy of it was ever sent to Great Britain. The only 
document relied upon to show knowledge upon the part of Great 
Britain of the interpretation placed by the United States upon the 
treaty of 1824 is the letter of Mr. Addington, the British representa- 
tive at Washington, written August 2, 1824, to Mr. George Canning. Mr. 
Addington said: "A convention concluded between this Government 
and that of Uussia for the settlement of the respective claims of the 
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two nations to the intercourso with the northwestern coast of America 
reached the Department of State a few days since. The main points 
determined by this instrnment are, as far as I can collect from the 
American Secretary of State, (1) the enjoyment of a free and unre- 
stricted intercourse by each nation with all the settlements of the other 
on the northwest coast of America, and (2) a stipulation that no. 
new settlements shall be formed by Eussia south, or by the United 
States north, of latitude 54° 40'. The question of the mare clausnm^ 
the sovereignty over which was asserted by the Emperor of Eussia 
in his celebrated Ukase of 1821, but virtually, if not expressly, re- 
nounced by a subsequent declaration of that sovereign, has, Mr, 
Adams assures me, not been touched upon in the above-mentioned 
treaty. Mr. Adams seemed to consider any formal stipulation record- 
ing that renunciation as unnecessary and supererogatory.'' British 
CasCj App. Vol. 2^ p. 66. 

It is to be observed, in reference to this letter, that it was written 
many months prior to the interview with Baron Tuyll, and only a few 
days after the treaty of 1824 had reached the United States Depart- 
ment of State. Besides, if the writer of that letter understood Mr. 
Adams to say that the question of free navigation and fishing by the 
citizens and subjects of Eussia and the United States* in the Pacific 
Ocean had "not been touched upon in the treaty" of 1824, it is clear 
that he must have wholly misapprehended the observations of the 
American Secretary of State. The treaty, upon its face, shows just the 
contrary. M. de Poletica, it will be remembered, at the very outlet of 
the negotiations between Eussia and the United States, expressly 
waived the question of the right of Eussia to regard the whole sea 
between the North American and Asiatic continents north of 51° 
north latitude on one side and 45^ north latitude on the other side, 
as a " shut sea," and only insisted upon Eussia's right, as a means 
of protecting its colonial industries and trade, to prevent foreign 
vessels from coming nearer to her coasts that 100 Italian miles. If Mr. 
Adams said to Mr. Addington that the question of mare clausum had 
not been touched upon in the treaty of 1824 he meant only that the 
question of viare clausum, or **shut sea," as stated in its broadest 
aspect, but expressly waived, by M. Poletica, had not been specifically 
disposed of by tliat treaty. He could not have said that the right of 
the subjects and citizens of the two countries to freely navigate and 
fish in the open waters of the sea was left untouched by the treaty of 

1824. 
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It was lmi)ossible for him to have assented to the views of Baron Tuyll 
except upon the theory that he recognized the treaty of 1824 as having 
no reference at all to the waters of the Bering Sea as part of the Great 
Ocean commonly called the Paciiic Ocean or South Sea, a conclusion at 
variance with all that he contended for throughout the negotiations 
arising from the Ukase of 1821. In my opinion, Mr. Blaine was mistaken 
in saying that Mr. Adams expressed his concurrence in Baron Tuyll's 
interpretation of the treaty of 1824. It is, I think, quite clear that Mr. 
Adams prudently withheld any expression of his opinion, disclaiming 
authority in himself or in the President of the United States to change 
or give any binding interpretation of the treaty. He frankly stated to 
Baron Tuyll that the treaty as made must, when ratified, be carried out 
according to its proper interpretation and meaning. He warned him 
that if, on the exchange of the ratifications, he should deliver a note of 
the purport of that informally delivered, he, Mr. Adams, should tell 
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So that the utmost that can be said is, that the United States had notice, 
before the ratiOcation of the treaty of 1824, of the interpretation which 
Bussia, possibly, at some future time, would place upon the treaty, so 
far as it embraced the subject to which Baron Tuyll referred in his 
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not claimed that the Exi>lanatory !N"ote of Baron Tuyll was ever pub- 
lished or brought to light from the files of the State Department of 
the United States until it was produced in this case. Ifor is it pre- 
tended that a copy of it was ever sent to Great Britain. The only 
document relied upon to show knowledge upon the part of Great 
Britain of the interpretation placed by the United States upon the 
treaty of 1824 is the letter of Mr. Addington, the British representa- 
tive at Washington, written August 2, 1824, to Mr. George Canning. Mr. 
Addington said: "A convention concluded between this Government 
and that of liussia for the settlement of the respective claims of the 
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two nations to the intercourse with the northwestern coast of America 
reached the Department of State a few days since. The main points 
determined by this instrument are, as far as I can collect from the 
American Secretary of State, (1) the enjoyment of a free and unre- 
stricted intercourse by each nation with all the settlements of the other 
on the northwest coast of America, and (2) a stipulation that no 
new settlements shall be formed by Eussia south, or by the United 
States north, of latitude 54° 40'. The question of the mare clauaum^ 
the sovereignty over which was asserted by the Emperor of Eussia 
in his celebrated Ukase of 1821, but virtually, if not expressly, re- 
nounced by a subsequent declaration of that sovereign, has, Mr. 
Adams assures me, not been touched upon in the above-mentioned 
treaty. Mr. Adams seemed to consider any formal stipulation record- 
ing that renunciation as unnecessary and supererogatory.'' British 
Ca8€j App. Vol. 2y p. 66, 

It is to be observed, in reference to this letter, that it was written 
many months prior to the interview with Baron Tuyll, and only a few 
days after the treaty of 1824 had reached the United States Depart- 
ment of State. Besides, if the writer of that letter understood Mr, 
Adams to say that the question of free navigation and fishing by the 
citizens and subjects of Eussia and the United States* in the Pacific 
Ocean had "not been touched upon in the treaty'' of 1824, it is clear 
that he must have wholly misapprehended the observations of the 
American Secretary of State. The treaty, upon its face, shows just the 
contrary. M. de Poletica, it will be remembered, at the very outset of 
the negotiations between Eussia and the United States, expressly 
waived the question of the right of Eussia to regard the whole sea 
between the North American and Asiatic continents north of 51° 
north latitude on one side and 45° north latitude on the other side, 
as a " shut sea," and only insisted upon Eussia's right, as a means 
of protecting its colonial industries and trade, to x)revent foreign 
vessels from coming nearer to her coasts that 100 Italian miles. If Mr. 
Adams said to Mr. Addington tliat the question of mare clatcsum had 
not been touched upon in the treaty of 1824 he meant only that the 
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That Great Britain signed the treaty of 1825 without any knowledge 
that the treaty of 1824 would be interpreted otherwise than by its 
words, according to their natural signification, is shown by the letter 
of Mr. Stratford Canning (who negotiated the treaty of 1825) to Mr. 
George Canning, under date of April 3-15, 1825, in which he said: 
"Referring to the American treaty, I am assured as well by Count 
Nesselrode as by Mr. Middleton [the American minister at St. Peters- 
burg] that the ratification of that instrument was not accompanied by 
any explanations calculated to modify or affect in any way the force 
and meaning of its articles. But I understand that at the close of the 
negotiation of that treaty a protocol, intended by the Eussians to fix 
more specifically the limitations of the right of trading with their pos- 
sessions, and understood by the American envoy as having no such 
effect, was drawn up and signed by both parties. No reference what- 
ever was made to this paper by the Russian plenipotentiaries in the 
course of my negotiations with them ; and you are aware, sir, that the 
articles of the convention which I concluded depend for their force 
entirely on the general acceptation of the terms in which they are 
expressed.'' It does not appear that any such protocol was ever, in 
fact, executed; at any rate, we have no evidence that it was executed. 

If this were a case between the United States and Russia, involving 
the question as to whether the treaty of 1824, in using the words 
"Pacific Ocean," covered the waters of Bering Sea, other considera- 
tions might possibly arise than those which must determine that ques- 
tion under the treaty of 1825 with Great Britain. Here the inquiry is 
whether Great Britain and Russia in that treaty referred to " Pacific 
Ocean" as including Bering Sea. And that inquiry can only be deter- 
mined, apart from the words of the treaty itself, by what passed between 
the representatives of those two countries during the negotiations 
resulting in the treaty between them, of which the only evidence is 
found in the letters and oificial documents having reference to those 
negotiations. 

Did Russia and Great Britain intend that Article I of the treaty o£ 
1825, by which those powers agreed that their respective subjects 
" shall not be troubled or molested in any part of the Great Ocean com- 
monly called the Pacific Ocean, either in navigating the same or in 
fishing therein," should be applicable to Bering Seat Did either Gov- 
ernment at the time the negotiations were opened, or when the treaty 
was concluded, regard Bering Sea as outside of the ocean "commonly 
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called the Pacific Ocean '^t In view of the gronnds upon which Oreat 
Britain, during negotiations extending over three years, steadily rested 
its objections to the Ukase of 1821, can it be presumed or supposed 
that she intended to leave that Ukase in force as to the waters of Ber- 
ing Sea and thereby recognize the right of Eussia to prohibit British 
vessels from approaching any of the coasts of that sea nearer than 100 
Italian miles t 

It seems to me that these questions must all be answered in the 
negative. What waters, according to the understanding of Bussiaj at 
the date of the treaty, were in fact embraced in the Pacific Ocean t 
Upon this point there is scarcely room for doubt. In the letter of 
Baron Nicolay, dated November 12, 1821, in which he gave notice to 
the British Government of the Ukase of 1821, he states that the pos- 
sessions of Russia '" extend on the northwest coast of America from the 
Bering Strait to the fifty-first degree of north latitude, as well as on 
the coast of Asia opposite and on the adjacent islands, from the same 
strait to forty- five degrees," and that if ** the Imperial Government had 
strictly the right to close to foreigners that portion of the Pacific 
Ocean which is bounded by our possessions in America and Asia, a 
fortiori, the right in virtue of which it has just adopted a much less 
restrictive measure should not be called in question." In the letter, 
already referred to, of February 28, 1822, in wliich M. Poletica stated 
fully the grounds upon which Ilussia based the Ukase of 1821, he 
stated tliat the first discoveries of Eussia on the northwest coast of 
America went back to the time of Peter I, and belonged to the attempt 
made towards the end of his reign " to find a passage from the Icy Sea 
into the Pacific Ocean"; implying that the Icy Sea, which is now 
known as the Arctic Ocean, was connected with the Pacific Ocean. 
In the same letter, in which he describes the limits assigned to Eussian 
possessioDS by the Ukase of 1821, M. Poletica states that "the Eussian 
possessions in the Pacific Ocean extend on the northwest coast of 
America from Bering Strait to the fifty-fif&t degree of north latitude, and 
on the opposite side of Asia and the islands adjacent from the same strait 
to the forty-fifth degree." It thus appears that Eussia, by its repre- 
sentatives, in language too clear to admit of doubt as to its meaning, 
regarded all of its possessions on the northwest coast of America, 
extending from Bering Strait to the fifty-first degree of north latitude, 
as being on the Pacific Ocean, 

It is equally clear that Great Britain so understood the matter. In 
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no dispatch emanating from the British Foreign Office is there any- 
thing indicating that, in its judgment, Bering Sea was not a part of 
the Great Ocean commonly called the Pacific Ocean, or that its Gov- 
ernment was concerned simply aboat navigation and fishing in the 
waters south of the Alaskan Peninsula, wliich washed the shores of the 
particular territory, limited in extent, and then in dispute between that 
country and Eussia. On the contrary, in the projet of a convention 
which Mr. George Canning, on the 12th of July, 1824, prepared for the 
consideration of Bussia, it distinctly appears that Great Britain con- 
templated a treaty covering all the coasts and waters on the North 
American coast from Bering Strait southward. Article i in that 
draft provided: ^<It is agreed between the high contracting parties 
that their respective subjects shall enjoy the right of free navigation 
along the whole extent of the Pdcific Ooeauj comprehending the sea 
within Bering Straits^ and shall be neither troubled nor molested in 
carrying on their trade and fisheries, in all parts of the said ocean^ 
either to the northward or southward thereof; it being well understood 
that the said right of fishery shall not be exercised by the subjects of 
either of the two powers nearer than two marine leagues from the 
respective possessions of the other." 

In his letter inclosing this projet to Sir Oharles Bagot, the British 
minister at St. Petersburg, Mr. Canning said: *'Your Excellency 
will observe that there are but two points which have struck Count 
Lieven as susceptible of any question. The first is the assumption 
of the base of the mountains, instead of the summit, as the line 
of boundary; the second, the extension of the right of the naviga- 
tion of the Pacific to the sea beyond Bering Straits. As to the 
second point, it is, perhaps, as Count Lieven remarks, new. But 
it is to be remarked, in return, that the circumstances under which 
this additional security is required will be new also. By the territorial 
demarcation agreed to in this 'projet\ Eussia will become possessed, 
in acknowledged sovereignty, ^f both sides of Bering's Straits. The 
power which could think of making the Pacific a mare clausum may not 
unnaturally be supposed capable of a disposition to apply the same 
character to a strait comprehended between two shores of which it 
becomes the undisputed owner; but the shutting up of Bering 
Straits, or the power to shut them up hereafter, would be a thing not 
to be tolerated by England. Nor could we submit to be excluded, 
either positively or oonstructivelyy from a sea ia which the skill and sci- 
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ence of our seamen has been and is still employed in enterprises inter- 
esting not to tbis coantry alone, bat to tbe wbole civilized world. The 
protection given by tbe convention to tbe American coasts of each 
power may (if it is thought necessary) be extended in terms to the 
coasts of tlie Russian Asiatic territory j but in some way or other, if 
not in the form now prescribed, the free navigation of Bering's Straits 
and of the seas beyond them must be secured to us." British Case^ 
Vol. 2y App. 65. 

Of course Mr. Canning, when he framed the above draft of a conven- 
tion regarded the waters immediately south of "the sea within Ber- 
ing Strait" as part of the Pacific Ocean. The same drafb shows that 
he contemplated the settlement of the rights of the two nations on the 
entire coasts and in all the waters south of Bering Strait. And such 
evidently was the purpose of Russia, which offered a conn ter-jpro;«< of a 
convention, to settle, " according to the principle of mutual accommo- 
dation, the boundary between their possessions and settlements on the 
northwest coast of America, as well as divers questions relating to 
commerce, navigation, and fishing by their respective subjects in the 
Pacific Ocean." After defining the line of demarcation between the 
possessions of the two high contracting parties on the northwest coast 
of America and the adjacent islands, and ^iccording to the vessels and 
the subjects of the two powers the right in the possessions of the two 
powers, as defined, for ten years " to freely frequent the gulfs, harbors, 
and creeks in those parts of the islands and of the coast which are not 
occupied by either Russian or English settlements, and there to engage 
in fishing and commerce with the natives of the country," the Russian 
counter-projet proceeds: "Art. IV. In future no settlement shall be 
formed by His Britannic Majesty's subjects within the limits of Russian 
X)ossessions set out in Articles I and II, and, in like manner, none shall 
be formed by the subjects of His Majesty the Emperor of all the Rnssias 
outside of the said limits. Art. V. The High Contracting Parties stipu- 
late moreover, that their respective subjects will have the right to 
freely navigate the whole extent of the Pacific OceaUj both towards the 
north and souths without any hindrance whatever, and that they will 
enjoy the right of fishery in the high seas, but that this latter right shall 
never be exercised \i'itliin a distance of two marine leagues from the 
coast or possessions — whether Russian or British. Art. VI. His Majesty 
the Emperor of all the Russias, being anxious to give a special proof of 
his regard for the interests of His Britannic Majesty's subjects, and to 
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rendet more useful the success of the enterprises which will eventually 
result in the discovery of a passage on the north of the American conti- 
nent, consents that the freedom of navigation mentioned in the preced- 
ing article shall apply, under the same conditions, to Bering Strait, 
and to the sea situated to the northward of said strait. Art. VII, Any 
Russian or British ships navigating the Pacific Ocean and the sea 

m 

qibove mentioned that may be obliged, by storms c»r by damages, to 
take refuge in the respective ports of the High Contracting Parties^ 
shall be allowed to refit therein, and to take aboard everything neces- 
sary, and to sail away again freely, without paying any other charges 
than port and lighthouse dues, which shall be the same as those paid 
by national vessels." British Case, Vol, 2j App.^ 68^ 69. 

Is it not apparent from this coiinteiY-projet that Eussia regarded 
the ''sea situated to the northward" of Bering Strait, that is, the Arctio 
Sea, as being separated from the Pacific Ocean only by the waters of 
that Strait, and therefore that what is now called Bering Sea was 
regarded by the Government of that country, as part of the Pacific 
Ocean f If Russia did not then regard Bering Sea as a part of the 
Pacific Ocean, it would follow that the privilege given by Article VII 
of the counter-prq/e^ to ''Russian or British ships navigating the 
Pacific Ocean and the sea above mentioned^^ (the sea north of Bering 
Strait) to take temporary refuge, in case of storms or damage,^ in the 
respective ports of the two countries, could not be exercised by a 
British vessel navigating Bering Sea. A purpose to make such a dis- 
tinction ought not to be imputed to Russia. It ought not to be sup- 
posed that Russia intended to assent to the navigation by British 
vessels of Bering Strait and the sea to the northward of it, and yet 
restrict the right of navigation in the waters immediately south of 
Bering Strait. This supposition is entirely inconsistent with the 
declaration in the covLnt^T-projet that the treaty which the two govern- 
ments were seeking to negotiate had in view the settlement of ques- 
tions reliiting to commerce, navigation, and fishing by their respective 
subjects " in the Pacific Ocean." 

The documentary evidence to which we have referred all tends to show 
that Great Britain was chiefly concerned about the assumption by Rus- 
sia, in the Ukase of 1821, of exclusive dominion over the Pacific Ocean, 
and that it regarded the question of territorial limits on the continent 
of America as subordinate and relatively unimportant. It earnestly 
sought the repeal of an edict that asserted "exclusive jurisdiction over 
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ait ocean of nnmoasnred extent." It withdrew its offer to establish 
"an exclusive fishery of two leagues from the coasts'' of the respective 
countries, and suggested that one league to each power on its own 
coasts, as recognized by the law of nations, would sufQce and was all 
that she would admit. 

!N"ot long after this letter of December 8, 1824, the treaty between 
Bussia and Great Britain, in the form above given, was signed. Mr. 
Stratford Canning, in the letter informing Mr. George Canning of that 
fact, said, among other things: "With respect to Bering Straits I 
am happy to have it in my power to assure you, on the joint authority 
of the Russian plenipotentiaries, that the Emperor of Bussia has no 
intention whatever of maintaining any exclusive claim to the naviga- 
tion of those straits, or of the seas north of them.'' Is it to be supposed 
that the British plenipotentiary understood Russia as asserting or 
reserving exclusive rights in the sea south of those straits! 

In view of this array of documentary evidence the Tribunal is asked 
to find that the treaty of 1825 used the words "Pacific Ocean" as 
embracing only the waters of Bering Sea. If we so declare, then our 
finding will, in effect, be a declaration that although Great Britian, dur- 
ing negotiations covering several years, persistently demanded the 
abrogation of an edict asserting for Bussia the right to establish a line 
100 Italian miles from its shores, washed by seas too vast in extent and 
too immediately connected with the great oceans of the world to come 
under the exclusive jurisdiction of any nation, she finally agreed to 
withdraw her opposition to that assumption of jurisdiction so far as 
it related to Bering Sea, more than 1,000 miles in length and more 
than 1,200 miles in width; and this notwithstanding in no part of the 
voluminous correspondence preceding the treaty of 1825 is there one 
word that expressly, or by necessary implication, indicates any pur- 
pose on the part of Bussia to demand, or upon the part of Great Britian 
to concede, that the Ukase of 1821 should remain in force as to Bering 
Sea, as distinguished from the North Pacific Ocean. 

I have been unable to reach that conclusion. Nor can that position 
be sustained consistently with the position taken by Bussia itself after 
1825 as to the scope and eftcct of the treaties of 1824 and 1825. The 
evidence is conclusive that Bussia — whatever may have been em- 
bodied in the proceedings of the Nessdrode conference after the treaty 
of 1824 was signed — understood both treaties to have annulled the 
Ukase of 1821 in its application to foreign vessels, so far as to secure 
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to the citizens of Great Britain and America entire freedom of navi- 
gation and rights of Ashing throughout the whole of Bering Sea, out- 
side of territorial waters. 

In Tickmenief 's "Historical Eeview of the formation of the Russian 
American Company and their proceedings to the presenttime", published 
at St. Petersburg in 1863 (Part I, pp. 130-139), it" is said: "In 1842 
Etolin, governor of the colony, informed the company that in the course 
of his tour of inspection he had come across several American ships. 
Although circumstances had prevented his communicating with them 
at the time, he had reason to believe that they were whalers. In cor- 
roboration of this he stated that for some time he had been receiving 
reports from various parts of the colony of the appearance of American 
whalers in the neighborhood of the harbors and shores of the colony. 
Amongst these reports the most noteworthy was that of Captain Ead- 
nikoff, the commander of the company's ship Nasliednik Alexander, who 
stated that, on a voyage from Sitka to Okhotsk, he had hailed a whaler 
flying the American flag. The master informed him that he had come 
from the Sandwich Islands in company with thirty other 8hii)s to whale 
on both sides of the western extremity of the peninsula of Alaska and 
the eastern islands of the Aleutian group belonging to that peninsula, 
and that as many as 200 whalers were coming from the United States 
the same year. Captain Kadnikofif also ascertained from the master 
that in 1841 he had whaled in the same waters in company with fifty 
other ships, and that his ship secured thirteen whales, from which 
1,600 barrels of oil were obtained." British Case, Vol. 1, App. 40. 

In reply to an application by the Russian American Company to pre- 
vent the Americans from fishing in the waters of the colony, the Rus- 
sian foreign office, in 1842, said: "The claim to a mare clavsum, if we 
wished to advance such a claim in respect to the northern part of the 
Pacific Ocean, could not be theoretically justified. Under Article I of 
the convention of 1824 between Russia and the United States, which is 
still in force, American citizens have a right to fish in all parts of the 
PaMfic Ocean. But under Article IV of the same convention, the ten 
years' period mentioned in that article having expired, we have i)ower 
to forbid American vessels to visit inland seas, gulfs, harbors, and 
bays, for the purposes of fishing and trading with the natives. That is 
tlie limit of our rights, and we have no power to prevent American 
ships from taking whales in the open sea.^^ Letter from the Department 
of Manufactures and Internal Trad^, December 14, 1842, No. 519 ly Dielo. 
^^rM. Kom^ 1842y goda, No. 14j str. 7. British Ca^Cy Vol. i, App. 40. 
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Again, in 1843, the question was presented to the Eussian Foreign 
Office whether the claim of foreigners to take whales in Russian waters 
ought not to be limited by a line drawn at a distance of at least three 
leagues, or nine Italian miles, from the shores of the colony. The Rus- 
sian Foreign Office, in 1843, said: *'Tbe fixing of a line at sea within 
which foreign vessels should be prohibited from whaling off our shores 
would not be in accordance with the spirit of the convention of 1824, 
and would be contrary to the provisions of our convention of 1825 with 
Chreat Britain, Moreover, the adoption of such a measure, without 
preliminary negotiation and arrangement with the other powers, might 
lead to protests, since no clear and uniform agreement has yet been 
arrived at among nations in regard to the limit of jurisdiction at sea.^ 
British Ca^e, Vol. i, App. 41, 

Subsequently, in 1846, the governor-general of Siberia, in conse- 
quence of what were regarded as new aggressions on the part of whalers, 
expressed the opinion that, in order to limit the whaling operations of 
foreigners, it would be fair to forbid them to come within 40 Italian 
miles of the Russian shores, the ports of Petropavlosk and Okhotsh to 
be excluded, and a payment of 100 silver roubles to be demanded at 
those ports from any vessel for the right of whaling. He recommended 
the employment of a cruiser to watch foreign vessels. But the Russian 
Foreign Office, in 1847, said: " We have no right to exclude foreign 
ships /row that part of the Great Ocean tohich separates the eastern shore 
of Siberia from the northwestern shore of America^ or to make the pay- 
ment of a sum of money a condition to allowing them to take whales.'' 
British Case, Vol. 1, App, 41. 

Of course, the waters here referred to included the whole of Bering 
Sea, and the language used by the Russian Foreign Office leaves no 
room to doubt that Russia regarded Bering Sea as part of the "Great 
Ocean." Nor can we suppose that Russia, after the treaty of 1825, re- 
garded the prohibition in the Ukase of 1821 against foreign vessels 
approaching its shores nearer than 100 Italian miles as in force against 
the subjects of Great Britain, or against the people of any nation at 
the time of the cession of 18G7 to America. 

It may be said that the official declarations of the Russian Foreign 
Office as to the spirit and meaning of the treaties of 1824 and 1825 
had reference to the hunting of whales and not to the hunting of fur 
seals. But there is no ground to suppose that foreign vessels employed 
in hunting whales in Bering Sea had, in the judgment of the high 
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contracting parties, any less rights than those employed in the hunt- 
ing of fur seals in the same waters. There is no trace in the record 
of any purpose upon tlie part of Russia to claim larger rights in the 
open waters of Bering Sea in respect to the hunting of fur seals than 
in respect to the hunting of whales. In fact, prior to 1867, there was 
no such thing known as the hunting of these fur seals in the high seas, 
except, perhaps, a few were taken by the natives along the coasts with 
spears and harpoons. 

There is one argument, in support of the contention that "Pacific 
Ocean" in the treaties of 1824 and 1825 do not include Bering Sea, which 
deserves examination. It is, that upon a vast number of maps pub- 
. lished prior to 1825 the waters north of the Aleutian Islands and be- 
tween Alaska and Siberia were designated separately from the waters 
south of those islands, and that if liussia and Great Britain intended 
that the treaty of 1825 should embrace the waters of Bering Sea some 
reference would have been made to that sea in the form of words used 
on maps designating it as a separate body of water. To Mr. Blaine's 
letter of December 17, 1890, is attached a list of 105 maps, covering 
the period from 1743 to 1829, showing that on those maps the waters 
south of Bering Sea are variously designated as the Pacific Ocean, 
Oc6an Pacifique, Stilles Meer, the Great Ocean, Grand Mer, Grosser 
Ocean, the Great South Sea, Grosser Sud-Sea, North Pacific, Mer da 
Sud, etc. On those maps the waters north of the Aleutian Islands 
are as a general rule designated specially, sometimes by the words 
"Sea of Kamschatka," and at other times by the name of "Bering 
Sea." 

But, upon examining those and other maps, it appears that, in most 
instances, the words "Sea of Kamschatka" and "Bering Sea" are often 
in letters so small as compared with the words " Pacific Ocean," "Great 
Ocean," " Great South Sea," etc., lower down on the map, as to justify the 
conclusion that the former body of water was regarded as a part of the 
latter. This view is supported by the fact that on many charts, and in 
many geographies, encyclopedias, and other publications prior to and 
since 1825 (references to some of which are given in the margin*) Bering 

* Morse's American Geography j LondoHf 1794, p. 650: "Rassian Empire. This 
immense empire stretches from the Hultic Sea and Sweden on the west to Kam- 
schatka and the Pacific Ocean on the east, and from the Frozen Ocean on the 
north to about the forty-fourth degree of latitude on the south." 

MalhanCs Natal Gazeteer, London, 1795^ VoU 2, p, 4: '' Kamschatka SeA is a 
large branch of the Oriental or North Pacific Ocean." 
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Sea was often referred to as constituting a part of the Pacific Ocean or 
South Sea, or the North Pacific Ocean. These facts explain how it was 
that the treaty of 1834 described the Great Ocean, on which tliere 
should be freedom of navigation and fishing, as the body of waters com- 
monly called the Pacific Ocean or South Sea. This description was 
first suggested in the projet presented to the Russian Grovernment by 
Mr. Middleton, the American minister at St. Petersburg, the words of 
which were, "in any part of the Great Ocean, vulgarly called the Pacific 
or South Sea." American State PaperH^ Vol. 5, p. 464. 

Ibid, Vol, If p. 42: ^'Beriag's Straits, which is the passage from the North 
Pacific Ocean to the Arctic Sea." 

Brooke' 8 General Oazeteer, 1802: ''Bering's Island — ^An ish^nd in the Pa- 
cific Ocean." 

Montefiore^a Commercial Dictionary , 1805: "Kamschatka — Bounded on the east 
and south by the North Pacific Ocean." 

CrutitwelVa Xeio Universal Gazeleer, 1808 : ''Karaschatka — Peninsula, bounded 
on the east and south by the North Pacific Ocean. 

Beea'a Cyclopcedia, Vol. 26, London, 1819. — "Pacific Ocean, or South Sea, In geog- 
raphy, that vast ocean which separates Asia from America. It is called Pacific 
from the moderate weather which the first mariners who sailed in it met with 
between the tropics; and it was called the South Sea because the Spainards 
crossed the isthmus of Darien from north to south. It is properly the western 
ocean with regard to America. Geographers call the South Sea Mare Paoifieum, 
the Pacific Ocean as being less infested with storms than the Atlantic. * • • 
This ocean is divided into two great parts. That lying east from Kamschatka, 
between Siberia and America, is eminently styled the Eastern or the Pacific 
Ocean ; that on the west side from Kamschatka, between Siberia, the Chinese 
Mongoley, and the Kwielly Islands is called the Sea of Okhotsk. From the 
different places it touches it assumes different Ucames, e. g., from the place where 
the river Anadyr falls into it, it is called the Sea of Anadyr, about Kamschatka, 
the Sea of Kamschatka; and the bay between the districts of Okhotsk and 
Kamschatka is called the Sea of Okhotsk." 

Encyclopedic Meihodique Geographic, Paris, Vol. 2, p. 601: "2d. L'Oc^an pacifi- 
que, la mer du sud, ou la grand mer, qui est situde entre lea cdtes orientales 
d'Asie, et occidou tales d'Am^rique." 

(The Pacific Ocean, the South Sea, or the Great Sea, which is situated between 
the coasts of Asia and the western coasts of America.) 

Encyclopedic du Dix-Neuvi^me Sidcle (EncyclopaBdia of the 19th Century), 
Paris, Vol. 17, p. 429; Oc<Sau Pacifique ou mer du sud, appelde aussi grande Mer 
entre rAin6rlque et I'Asie, eutre le cercle polaire du nord et celui du sud. (The 
Pacific Oceau, or the South Sea, called also the Great Sea, between America and 
Asia, and between the northern polar circle and the southern.) 

Kdinburgh Gazeleer, 1822. Vol. l,p. 432: ^'Behring's Island— an island in the 
North Pacific Ocean." 
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I am of opinion in view of all the evidence — which includes many 
documents that do not appear to have been brought to the attention 
of Mr. Blaine during his correspondence with Lord Salisbury — that the 
words Pacific Ocean in the treaty of 1825 included, and wore intended 
by Russia and Great Britain to include, the waters of Bering Sea as 
part of "the Great Ocean commonly called the Pacific Ocean.'' 

Eespecting the seal fisheries in Bering Sea, named in the first and 
second points of Article VI of the treaty — if the reference be to the 
fur-seal industries conducted under the license or authority of Russia on 
the islands situated in that sea — it is clear, from the records in our hands, 
that Bussia, from a date prior to the beginning of the present century 
down to the cession in 1867 of Alaska to the United States, had the ex- 
clusive right to such fisheries, and that her rights, in that regard, were 

General Gazeteer, London, 1S2S : ** Beeriiig's Island — in the North Paolfio Ocean/' 

JVeio London Gcueteer, 18M6: ''Beeriug's Island — in the Pacific." 

EdinhvLrgh Gazeteer^ London, 182^, Vol, l,p. 4SB: '^ Kainschatka (Peninsnla). On 
the east it has the North Pacific Ooean^ and on the west that large gnlf of it 
called the Sea of Okhotsk." 

ArrowsmitK^s Grammar of Modern Geography, 18SS: ** Bhoriug's Strait connects 
the Frozen Ocean with the Pacific. The Anadir flows into the Pacific Ocean.'' 

Penny Encyclopediay London, 1840, p, 116: "Pacific Ocean extends between 
America on the east and Asia and Australia on the west. * * * It is called 
the South Sea, because vessels sailing from Europe can only enter it after a long 
southerly course. The name of South Sea has been limited in later times to the 
southern portion of the Pacific. The Paclflc is the greatest expanse of water 
on the globe, of which it covers more than one-half of the surface. * • • 
Behring*s Strait, which may be considered as its most northern boundary, lies 
between East Cape in Asia and Cape Prince of Wales near 66^ north latitude, 
and is less than 40 miles wide.'' 

London Encyclopedia, 1845, Vol, 16, p. 102: Following Malte Bronn's Precis 
de la Geographic Universelle, this book describes the Eastern or Great Pacific 
Ocean as embracing among other waters ''the Northeastern Ocean between Asia 
and North America/' the ''seas of Japan, Kamschatka, and Beering's Strait," 
making "a part of it." 

Encyclopedia Americana, Philadelphia, 1845, Vol, 9, p, 476: "Pacific Ocean; 
the great mass of waters extending from Beering's Straits to the Antarctic Circle, 
a distance of 3,200 leagues, and from Asia and New Holland to America. * • • 
It was at first called the South Sea by the European navigators, who entered it 
from the north. Magellan gave it the name of Pacific," etc. 

New American Cyclopedia, by Ripley and Dana, 1851: "Pacific Ocean: Between 
longitude 1(P west and 110° east ; that is, for the epace of 180°, or over one entire 
half of the globe. It covers the greater part of the earth's surface from Behring's 
Straits to the Polar Circle, that separates it from the Antarctic Ocean." 

Harped 9 Statietioal Gazeteer of the World. By Smith. New York: 1866. "fiu- 
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recognized and conceded by Great Britain, in the sense that that 
country never, in any form, dispated such right, although neither Great 
Britain nor the United States ever recognized or conceded even the 
qualiiied jurisdiction asserted by Eussia, in the Ukase of 1821, to for- 
bid foreign vessels from approaching nearer than 100 Italian miles from 
her coasts or islands. In respect to seal fisheries, if any, conducted in 
tlie open waters of Bering Sea outside of territorial waters, Russia 
neither held nor exclusively exercised any right not possessed, in such 
open waters, by all other nations. 

In respect to the fourth point of Article VI, it was not disputed in 
argument (as of course it could not be) that whatever rights — that 
is, whatever legal rights — Eussia had;, as to jurisdiction and as to 

siaD Anierioa comprises the whole of the continont of northwest America west of 
longitude 144^ west and a strip on the coast extending sonth to latitude 5o° 
north; bounded on the east by British America, south and west by the Pacific 
Ocean, and north by the Arctic Ocean/' etc. 

Cyclopedia of Geography, hy Knightf 1856: ''Behring's Strait, which connects 
the Pacific with the Arctic Ocean, is formed by the approach of the continents 
of America and Asia." 

MoCullocWs Geographical Dictionary, hy Martin, 1866: "Pacific Ocean: Its ex- 
treme southern limit is the Antarctic Circle, from which it stretches northward 
through 132^ of latitude to Behring Strait, which separates it from the Arctic 
Ocean." 

Blacki^a Imperial Gazeteer, London, 1874, Vol, t, p. 658: "In the north the 
Pacific gradually contracts in width; the continents of America and Asia, 
stretching out and approximating, so as to leave the comparatively narrow 
channel of Behring^s Strait as the only communication between the Pacific 
and the Arctic Oceans." 

American Cyclopedia, New York, 1875, Vol, 1, p. 480: "Behring Sea. That part 
of the Pacific Ocean which lies immediately south of Behring Strait." 

Encyclopedia BHtannica, Edinburgh, Ninth Ed., 1875-1800, Vol, 18, p, 115: 
"The Pacific Ocean is bounded ou the north by Behring's Strait and the coasts of 
Russia and Alaska. • * * It extends through 132^ of latitude; in other 
words, it ineiisurcs 9,000 miles from north to south. From east to west its 
breadth varies from about 40 miles at Behring's Strait,*' etc. In*tho English 
edition it is stated in a footnote that the Pacific Ocean was formerly called the 
South Soa. 

Woroc8iei^8 Dictionary of the English Language, Philadelphia, 1887: "Behring 
Sea : A part of the Pacific Ocean north of the Aleutian Islands." 

Chambers's Cyclopcedia, 1888: "Behring Strait connects the Pacific Ocean with 
the Arctic Ocean. Behring Soa: A part of the Pacific Ocean commonly known 

the Sea of Kamchatka," 
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seal fisheries in Bering Sea east of the water boundary defined in 
the treaty of March 30, 1867, between Russia and the United States, 
I)assed unimpaired to the United States. She conveyed all her terri- 
tory and dominion, and all the rights, franchises, and privileges which 
she possessed in such territory and dominion, within the limits defined 
by that treaty, free and unincumbered by any reservations, privileges, 
grants, or x)ossession, by any company or individuals. The deed of ces- 
sion of 1867 necessarily embraced all of Russia's rights, whatever they 
were, in the fur seals frequenting the Pribilof Islands, and in the 
industries carried on there for more than three-quarters of a century 
prior to 1867. 

If I am correct in the views above expressed, the answers to the 
first four points of Article VI should be, substantially, as follows: 

To the first, — Prior to and up to the time of the cession of Alaska to 
the United States, Russia did not assert nor exercise any exclusive 
jurisdiction in Bering Sea, or any exclusive rights in the fur seal fish- 
eries in that sea, outside of ordinary territorial waters, except that in 
the Ukase of 1821 she did assert the right to prevent foreign vessels 
from approaching nearer than 100 Italian miles the coasts and islands 
named in that Ukase. But, pending the negotiations to which that 
Ukase gave rise, Russia voluntarily suspended its execution, sj far as 
to direct its officers to restrict their surveillance of foreign vessels to 
the distance of cannon shot from the shores mentioned, and by the 
treaty of 1824 with the United States, as well as by that of 1825 
with Great Britain, the above Ukase was withdrawn, and the claim 
of authority or the power to prohibit foreign vessels from approaching 
the coasts nearer than 100 Italian miles was abandoned, by the 
agreement embodied in those treaties to the effect that the resx)ective 
citizens and subjects of the high contracting parties should not be 
troubled or molested, in any part of the Great Ocean commonly called 
the Pacific Ocean, either in navigating the same or in fishing therein, 
or in landing at such parts of the coast as shall not have been already 
occupied, in order to trade with the natives, under the restrictions 
and conditions specified in other articles of those treaties. 

To the second, — Great Britain never recognized nor conceded any 
claim by Russia of exclusive jurisdiction in Bering Sea, nor of 
exclusive rights as to the seal fisheries therein, outside of ordinary 
territorial waters; although she did recognize and concede Russia's 
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exclusive jurisdiction within her own territory and such jurisdiction 
inside of territorial waters as was consistent with the law of nations. 

To the third. — The body of water now known as Bering Sea was 
included in the phrase "Pacific Ocean" as used in the treaty of 1825 
between Great Britain and Eussia, and, after that treaty, Russia 
neither held nor exercised any rights in the waters of Bering Sea, out- 
side of ordinary territorial waters, that did not belong in the same waters 
to other countries. 

To the fourth. — ^All the rights of Russia a-s to jurisdiction, and as to 
the seal fisheries in Bering Sea, east of the water boundary in the 
treaty between the United States and Russia of March 30, 1867, passed, 
under that treaty, unimpaired to the United States. 



THB RIOHT OF PROPERTY ASSERTED BY THE VNITBD STATBfil 
IN THE PRlBlIiOF HERD OF MEAI.S, AND ITS Rlii^HT, WHETHER 
AS OWNER OF THE HERD, OR SimPI^Y AS OWI\BR OF THE FUR 
SEAL INDUSTRY ON THE PRIRII.OF ISLANDS, TO PROTECT THE 
SEALS AGAINST PELAOIC SEALING. 

I come now to the most important and interesting question presented 
for determination, namely, that involved in tJie fifth point of Article VI 
of the Treaty: 

*'^Ha8 the United States any right^ and ifsOj what right of protection or 
property in the fur-seals frequenting the islands of the United States in 
Bering Sea when such seals are found outside the ordinary three-mile 
limitf^^ 

It is necessary to a proper understanding of this question, in its 
bearing upon the general subject of the preservation of this race of ani- 
mals, that we recall the facts (never before so fully developed as in the 
evidence now adduced) touching their history, nature, and habits as 
well as the results that necessarily follow from hunting and killing 
them in the high seas. These facts should be clearly apprehended before 
we enter upon the consideration of the principles of law and justice 
ai)plicable to the case. They should be brought together here, even at 
tlie risk of some repetition. 

These facts — stating only such as are admitted or are established by 
overwhelming evidence — are as follows: 

1 . The animals in question belong to the species commonly designated 
by naturalists as the Northern Fui* Seal, and ai*e valuable for purposes 
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of raimentaiid food. The race has only four breeding places : Commander 
Islands, in the western partof Bering Sea, near the coast of Asia;Robben 
Reef, in the Sea of Okhotsk ; the Kurile Islands, on the west side of 
the Pacific Ocean, near the coasts of Japan and Asia ; and the islands 
of St. Paul and St. George, part of the Pribilof group in Bering Sea. 
The Pribilof seals so far differ from others of the Northern Fur Seal 
species that their pelage can readDy be distinguished by experts from 
that of the seals of other herds. 

2. The taking or killing of fur seals, for commercial purposes, at the 
islands of St. Pg,ul and St. George, during the eighty years of Russia's' 
ownership of the Pribilof Islands, was conducted under the license 
or authority of that nation. And the exclusive right of Russia, dur- 
ing that period, to control that business, so conducted, for its exclusive 
benefit or for the advantage of its subjects, was not disputed by any 
other country. 

3. By a joint resolution of the Congress of the United States, approved 
March 3, 1869, providing for the more effective protection of the fur 
seal in Alaska, the islands of St. Paul and St. George — which, with 
other islands in Bering Sea, became the property of the United 
States by virtue of the cession from Russia of March 30, 1867 — were 
declared to be "a special Reservation for Government purposes;'' and 
it was made unlawful for any person to land or remain on either of the 
two islands named, except by the authority of the Secretary of the 
Treasury; any person found on either island without such authority 
being liable to be summarily removed. 

Subsequently, by an act of Congress, entitled "An act to prevent 
the extermination of the fur-bearing animals in Alaska," approved 
July 1, 1870, it was made unlawful to kill any fur seal upon the islands 
of St. Paul and St. George, or in the waters adjacent thereto (except 
during certain named months), or to kill such seals at any time with 
firearms, or to use any means that tended to drive the seals from the 
islands; the natives on the islands being, however, allowed the priv- 
ilege (subject to regulations prescribed by the Secretary of the Treas- 
ury) of killing, during other months, such young or old seals as were 
necessary for food and clothing. By the same statute it was made 
unlawful to kill any female seal, or any seal less than one year old, at 
any season of the year (except as provided in the case of natives), or 
to kill any seal in the waters adjacent to the islands, or on the beaches, 
cliffs, or rocks where they hauled up from the sea to remain ; any per- 
son violating the above provisions or either of them being made liable 
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to a fiue of not less than $200 nor more than $1,000, or to imprison- 
ment not exceeding six months, or both to such fine and imprisonment 
at the discretion of the court having cognizance of the offense; all 
vessels, their tackle, apparel, and furniture, whose crew were found 
engaged in violating the provisions of the act, to be forfeited to the 
United States. 

The same act provided that, for the period of twenty years, the 
number of seals killed for their skins should be limited to 75,000 per 
annum upon the island of St. Paul, and 25,000 upon the island of 
St. George; subject, however, to the power of the Secretary of the 
Treasury to limit the right of killing, if that should become neces- 
sary for the preservation of the seals, with such x)roportionate reduc- 
tion of the rents reserved to the Government, as was right and proper. 
The Secretary was required to lease for the term of twenty years, to 
proper and responsible parties, for the.best lulvantage of the Govern- 
ment, the native inhabitants, their comfort, maintenance, and educa- 
tion, as well as to the interest of the parties previously engaged in the 
trade, and the protection of the fur seals, the right to engage in the 
business ot taking fur seals on the islands of St. Paul and St. George, 
and to send a vessel or vessels to those islands for the skins of the 
seals; taking from the lessee or lessees bond with sufficient sureties 
in the sum of not less than $500,000, conditioned for the faithful observ- 
ance of all the laws of Congress and of the regulations of the Secre- 
tary of the Treasury, touching the subject matter of taking fur seals, 
and disposing of the same, and for the i^ayment of all taxes and dues. 
It was further provided, that at the end of the lease, other like leiuses 
could be made; but no persons other than American citizens were 
permitted to occupy the islands or either of them, for the purpose of 
taking the skins of fur seals, nor any vessel allowed to engage in taking 
such skins; any lease made by the Secretary of the Treasury being 
subject to forfeiture if it was held or operated, directly or indirectly, 
for the use, benefit, or advantage of any person other than American 
citizens. 

These and other provisions having for their object the utilization of 

these animals for purposes of revenue and commerce, and their i)ro- 

tection against indiscriminate slaughter on the islands, or in the 

adjacent waters, were preserved in the Kevised Statutes of the United 

States of 1873, §§. 1954 to 1976, inclusive. 
1U92 6 
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By another act of Congress, approved March 2, 1889, it was provided 
that section 1956 of the Eevised Statutes, prohibiting the killing of any 
otter, mink, marten, sable or seal, or other fur-bearing animal, within the 
limits of Alaska Territory or in the waters thereof was declared to include 
and apply to all the dominion of the United States in the waters ot 
Bering Sea; and it was made the duty of the President, at a timely 
season in each year, to issue his proclamation and cause the same to be 
published at each United States port of entry on the Paciiflc coast, 
warning all persons against entering those waters for the purx)ose of 
violating the provisions of that section. 

4. The Pribilof herd is found, en mdsae, every year on the islands of 
St.Patll and St. George. They remain there about four or five months. 
Much longer time intervenes between the first arrival of some, and the 
departure from the islands of those who last leave them for the seasort. 
The period during which the herd abides on those islands, is called 
the breeding season. They return there regularly for the purpose of 
breeding and rearing their young, and of shedding and renewing their 
coats of ftir. 

5. The breeding males, called bulls, arrive in the early i)art of May 
or by the middle of that month. Each bull, immediately after coming 
from the sea, establishes himself upon the rocky bea<5h, appropriating 
as much space as will be needed for his female companions after they 
arrive. The non-breeding males, or bachelors, arrive during the same 
month, and take i)osition, substantially in a body, and, as a general 
rule, in the rear of the spaces occupied by the bulls. Sometimes the 
bachelors occupy spaces near the water, but 8ei>arate from those 
occupieil by the bulls and their female companions. Early in June the 
female seals, called cows, begin to emerge in bodies or droves from the 
sea, and to enter the spaces provided for them by the bulls. By the 
10th of July substantially the entire herd is established on the islands. 
Each bull appropriates for the season at least fifteen or twenty female 
seals. 

Within a few hours, it may be, always within a few days, after reach- 
ing the islands, the mother seal, impregimt<5d during the breeding 
season of the previous year, gives birth to a single pup, the period 
of gestation being eleven or twelve months, the pups born being 
about equally divided between the sexes. The pups are conceived on 
the islands during the breeding season. Cohabitation, for any effective 
purpose, in the Ayater, is impossible* The females appear to have aii 
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unerring instinct as to the time when the period of gestation will end. 
The cows, after being delivered of their pups, remain for a few weeks 
with the bulls by whom they have been appropriated. They go from 
the islands into the sea as often as nature suggests to be necessary for 
the purpose of obtaining fish for food by which they are nourished while 
suckling their young. A cow, while nursing its pup, often goes long 
distances from the islands in search of fish. Capt. Shepard, of the United 
States Marine service, who examined the skins taken from sealing ves- 
sels seized in 1887 and 1889, over 12,000 in number, two thirds or three- 
fourths being the skins of females, says: '' Of the females taken in the 
Pacific Ocean, and early in the season in Bering Sea, nearly all are 
heavy with young, and the death of the female necessarily causes the 
death of the unborn pup seal ; in fact, I have seen on nearly every vessel 
seized the pelts of unborn pups which had beeft taken from their mothers. 
Of the females taken in Bering Sea nearly all are in milk, and I have 
seen the milk come from the carcases of dead females lying on the decks 
of sealing vessels which were more than 100 miles from the Pribilof 
Islands. From this fact, and from the further fact that I have seen seals 
in the water over 150 miles from the islands during the summer, I am 
convinced that the female, after giving birth to her young on the rooker- 
ies, goes at least 150 miles, in many cases, from the islands in search of 
food." Robert H. McManus, a journalist of Victoria, who had devoted 
some attention to the scaling industry, referring to a catch of seals 
in Bering Sea when he was present, says that over three-fourths of 
that catch were cows in milk. This, he says, at a distance of 200 
miles from tlie rookeries, shows that the nursing cows-ramble all over 
the Bering Sea in search of their chief food, the codfish, though 
these are chiefly found on the banks along the coast of the Aleutian 
Islands. In the Canadian E'isheries Report of 1880, it is stated that 
of the seals taken that year, " the greatest number were killed in 
Bering Sea, and were nearly all cows or female seals 5" and in the 
repent of 1888, that " over GO per cent of the entire catch of Bering 
Sea is made up of female seals." The record is full of similar evidence. 
6. Upon returning from her search for food the mother seal hunts up 
her pup, and will refuse her milk to the pup of any other cow. An intelli- 
gent witness thus describes the general habits of the mother seal and its 
pup: *'The cows appear to go to and come from the water quite fre- 
quently, and usually return to the spot or its neighborhood, where they 
leave theii- pui>s crying out for them and recognizing their individual 
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cries, tliongh ten tliousaiid around all together should bleat at once. 
They quickly siugle out their own and attend them. It would be a 
very unfortunate matter if the mothers could not identify their young 
by sound, since their pups get together like a great swarm of bees, 
spread out upon the ground in 'pods' or groups, while they are young 
and not very large, but by the middle and end of September until they 
leave in November they cluster together, sleeping and frolicking by 
t6n» of thousands. A mother comes up from the water where she has 
been to wash, and i)erhaps to feed for the last day or two, about where 
she thinks her pup should be, but misses it, and finds instead a swarjn 
of pups in which it has been incori)orated, owing to its great fondness for 
society. The mother, without at first entering into the crowd of thou- 
sands, calls out just as a sheep does for her lambs, listens, and out of 
all the din she — if not at^ first, at the end of a few trials — recognizes the 
voice of her offsi^ring and then advances, striking out right and left, 
and over the crowd toward the position from which it replies; but if the 
pup at this time happens to be asleep she hears nothing from it, even 
though it were close by, and in this case the cow, after calling for a 
time without being answered, curls herself up and takes a nap, or 
lazily basks, and is most likely more successful when she calls again." 
Another witness of large exi)erience says: "As already stated, the 
females now mostly spend their time in the water, returning (m shore 
only to suckle their young as they require food. On landing the 
mother calls out to her young with a plaintive bleat like that of a sheep 
calling to her lamb. As she approaches the mass several of the young 
ones answer and stiirt to meet her, responding to her call as a young 
lamb answers its parent. As she meets them she looks at them, touches 
them with her nose as if smelling them, and passes hurriedly on until 
she meets her own, which she at once recognizes. After caressing 
him she lies down and allows him to suck and often falls into a sound 
sleep very quickly after." 

If the mother seal is killed while out at sea in search of fish for food, 
her pup, left behind on the islands, and re([uiring the milk of its mother 
for eight weeks or more after its birth, will die from starvation. This 

fact is placed beyond dispute by the evidence, and is not, I think^ 
seriously questioned. 

The pups do not take to swimming naturally. They are enticed or 

forced by their mother, from time to time, into the water and taught 

to swim. If a pup, by accident, is born in the sea, it will immediately 
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sink and bo drowned. As already stated, tlio race is both conceived 
and comes into existence on land, and from the necessities of its physi- 
cal nature must abide upon land during several months of the year. 

7. In the latter part of September or early in October, the breeding 
season having closed, the pups having learned to swim, and the 
ice around the islands increasing the diflficulty of going into the sea 
for fish food, the herd begins to leave the islands, in squads or bands 
of different sizes, i)roceeding in a southerly and southeasterly direction 
through the middle passes of the Aleutian Islands into the Nortli 
Pacific Ocean south of those islands, wliere they get into the warmer 
water of the Japanese current. During the winter months many of 
the seals are seen oft' the coasts of California and Oregon. The bulls 
do not go so far south, and do not accompany the herd in its general 
migrations, usually remaining in the Gulf of Alaska until they return 
to the breeding grounds. In the beginning of the year the seals turn 
their faces towards their land home, moving leisurely in small schools 
or bands, but substantially as a herd, northwardly and opposite to the 
coasts of Oregon, Washington, British Columbia, and Alaska, thence 
westwardly, through the eastern passes of the Aleutian Islands, back 
into Bering Sea, to their breeding grounds on thie islands of St. Paul 
and St. George. They occupy year alter year substantially the same 
places on the isljinds. 

Their general migration route each year from tlie Pribilof Islands 
through the passes of the Aleutian Islands into the Pacific Ocean 
and back to their land home on those islands, is well known to sealers 
and navigators. 

8. While on the islands they are subject to the control, for every 
j)ra(tical or commercial purpose, of those who are there by the authority 
or license of the United States. Credible witnesses, familiar with the 
habits of these animals, state that the young seals, before being weaned, 
could be easily handled and branded with the mark of the United 
iStates. So complete is the subjection of these animals, old and young, 
to control, while on the islands during the breeding season, that such of 
them as it may he desirable to take for commercial purposes^ can he readily 
separated from all the others. Indeed, if pelagic sealing continues to such 
an extent as to imi)eril the existence of the race, and if the United 
States should find it to be unprofitable to hold the islands of St. Paul 
and St. George as a Government Reservation, to be used exclusively 
by these animals as their breeding grounds, it could take substantially 
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the entire herd, in any one breeding season, and put the proceeds of 
the sale of their skins into its treasury. 

9. Neither in Bering Sea, nor in the North Pacific Ocean, does the 
Pribilof herd intermingle, to any appreciable extent, with the herds of 
northern fur seals frequenting the islands on the Asiatic coast. The 
migration routes of the latter are altogether in the waters on the western 
side of the P.acific Ocean, while the Pribilof herd never have gone west 
of the one hundred and eightieth degree of longitude from Green- 
wich, and very few. have ever been seen so far west. This fact is 
conclusively established by the evidence, and is recognized in the 
separate reports made by the commissioners who were appointed by 
the two governments (two by each government) to investigate and 
make report upon the facts halving relation to seal life and the meas- 
ures necessary for its proper protection and preservation. 

The Amei ican Commissioners, Profs. Merriam and Mendenhall, in 
their separate report made under the authority of the treaty between 
the two governments, say: 

" The fur seals of the Pribilof Islands do not mix with those of the 
Commander and Kurile Islands at any time of the year. In summer 
the two herds remain entirely distinct, separated by a water interval 
of several hundred miles; and in their winter migrations those from 
tlie Pribih)f Islands follow the American coast in a southeasterly direc- 
tion, while those from the Commander and Kurile Islands follow the 
Siberian and Japan coasts in a southwesterly direction, the two herds 
being separated in winter by a water interval of several thousand 
miles. This regularity in the movements of the different herds is in 
obedience to the well-known law that migratory animals follow definite 
routes in migration and return year after year to the same place to breed. 
Were it not for this law there would be no such thing as stability 
of species, for interbreeding and existence under diverse physiographic 
conditions would destroy all specific characters.^ U. 8. CasCj 323. 

The British Conmiissioncrs, Prof. Dawson, and Sir George Baden- 
Powell, in their separate report, under the same authority, say: 

"Respecting the migration range of the fur seals which resort to 
Commander Islands, to Kobben Island, and in smaller numbers to 
several places in the Kurile Islands, as more fully noted in subsequent 
pages, comparatively little ha^s been recorded; but the result of 
inquiries made in various direcfions, when brought together, are suffi- 
cient to enable its general character and the area which it covers to 
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be outlined. The deficiency in information for the Asiatic coast depends 
upon the fact that pelagic sealing, as understood on the coast of 
America, is there practically unknown, while the i)eople inhabiting 
the coast and its adjacent islands do not, like the Indians and Aleuts 
of the opposite side of the North Pacific, naturally venture far to sea 
for hunting purposes. The facts already cited in connection with the 
migration of the seals on the east side of the P.acific show that these 
animals enter and leave Bering Sea almost entirely by the eastern 
passes through the Aleutian chain, and that only under exceptional 
circumstances, and under stress of weather, are some young seals, 
whiU3 on their way south, driven as far to the west as Atka Island. 
No large bodies of migrating seals are known to pass near Attn Island, 
the westernmost of the Aleutians, and no young seals have evei* within 
memory been seen there. These circumstances, with others which it 
is not necessary to detail here, are sufficient to demonstrate that the 
main migration routes of the seals frequenting the Commander Islands 
do not touch the Aleutian chain, and there is every reason to believe 
that although the seals become more or less commingled in Bering Sea, 
during the summer, the migration routes of the two sides of the North 
Pacific are essentially distinct. The inquiries and observations now 
made, however, enable it to be shown that the fur seals of the two 
sides of the North Pacific belong in the main to practically di.stinct 
migration tra<it^j both of which are elsewhere traced out and described, 
and it is believed that while to a certain extent transfers of individual 
seals or of small groups occur, probably ever year, between the 
Pribilof and Commander tribes, that this is exceptional rather than 
normal. It is not believed that any voluntary or systematic movement 
of fur seals tahes pla^e from one group of breeding islands to the other j 
but it is probable that a continual harassing of the seals upon one grouj) 
might result, in a course of years, in a corresponding gradual accession 
to the other group. 

^' There is no evidence whatever to show that any considerable branch 
of the seal tribe which ha>s its winter home oft* the coast of British 
Columbia resorts in summer to the Commander Islands, whether vol- 
untarily or led thither in pursuit of food fishes; and inquiries along the 
Aleutian chain show that no regular migration route follows it« direc- 
tion, whether to the north or south of the islands. It is certain that 
the young seals, in going southward from the Pribilof Islands, only 
rarely get drifted westward as far as the one hundred and seventy- 
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second moridian of west longitude, while Attn Island, on the one hnn- 
dred and seventy-third meridian east is never visited by young seals, 
and therefore lies between the regular autumn migration routes of the 
seals going from the Pribilof and Commander Islands respectively," 
Sees. 197, 198, 453, 454. 

10. The herd habitually resorting to the islands of St. Paul and 
St. George is the same that has resorted there in the si)ring, 
summer, and fall of every year for the past century and more 
without any change whatever in their habits or in their migra- 
tion routes. Since the discovery of tlie ishmds, the seals frequenting 
them have never resorted, for any purpose wliatever, to other coasts 
or lands. This, no doubt, is due to the fact that they find on 
the Pribilof Islands, and nowliere else, tlie isolation required for the 
breeding season, as well as the climatic and physical conditions 
necessary to their life wants, among which conditions are an uniformly 
low temperature and an overcast sky and foggy atmosphere that serves 
to protect them against the sun's rays while they remain at the 
rookeries during the long summer season. Wliatever may be the 
reason for their never having landed ui>on any other shores, it is 
indisputably shown that they have regularly resorted to those i^ands 
as their breeding grounds for a period so long that the memory of man 
runneth not to the contrary. And the contrary is not asserted. 

11. Prior to 1883 or 1885 the taking of these fur seals at sea was 
exclusively by Indians or natives inside territorial waters, at any rate, 
quite near the coasts. They employed for that purpose only small 
canoes and harpoons or spears. Their catch, however, has never been 
large in any year, and has not materially affected the industry con- 
ducted at the islands of St. Paul and St. George, nor apparently 
diminished the number of the herd. 

But in 1883 a schooner manned by hunters skilled in taking 
seals entered leering Sea and returned with more than 2,000 seals. 
This stimulated the business of taking these animals in the open waters 
beyond the territorial jurisdiction of the respective governments. 
In 1885 firearms were first used in hunting seiils. Large schooners 
or vessels now go out into the ocean in the route traversed by the 
seals and send out small boats manned bv hunters with rifles or 
shotguns. Ordinarily, only the head of the seal can be seen as it 
moves through, or lies asleep, in the water; those thus asleep being, 
as a general rule, mother seals heavy with young, who, being dis- 
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abled by their condition from making rapid movements, are easily 
approached and killed. It is indisputably sh own by the evidence tha 
at least 75 per cent of all seals shot by pelag^ic sealers and actually 
secured are female seals, the larger part of whom are far advanced 
in pregnancy when so taken. As soon as the mother seal is taken 
by i)elagic sealers, her body is opened and the unborn pup thrown 
into the sea. It is also shown that largo numbers of seals, that 
are shot at and wounded or killed, sink and are entirely lost before 
the hunter can rea(ih them with his small boat. The number so lost 
varies according to the skill of the hunter in using fire arms and the 
implements carried for the purpose of securing the seal that has been 
wouiuled or killed, before it sinks. But, making a fair average of the 
per cent given by witnesses on both sides, it is certain that, in addi* 
tion to the seals actually taken by hunters using lire arms, not less 
than 25 to 40 per cent of all seals wounded sink before they are 
reached by the hunter, and are entirely lost. In pelagic sealing 
there can he no selective MlHnff so far as sex is concerned^ for it is agreed 
hat a hunter can not tell whether the seal at which he shoots in the 
water is of the male or female sex. Such an attack upon the breeding 
females, if continued for a few years, will, of course, result in the ex- 
termination of this polygamcms race. The slanghter of the female seal 
not only involves the loss of the mother and its unborn pup, but, as 
i\Ir. Blaine well said, "the fnture loss of the whole number which the 
bearing seal may produce in the successive years of life. The destruc- 
tion which results from killing seals in the open sea proceeds, therefore, 
by a ratio which (constantly and rapidly increases, and insures the 
total extermination of the species within a very brief period." Besides, 
in the long run, the killing of a female which has not yet borne young, 
or which is too young to have borne many pups, is more destructive 
tliaii to kill one somewhat advanced in years. 

The largest number of vessels engaged in hunting these fur seals on 
the high seas outside of territorial w^aters in any year previous to 
1SS6 was 16. The luimber increased in 1880 to 34, in 1887 to 47, in 1889 
to 08, in 1890 to 91, in 1891 to 115, in 1892 to 122. The catch, 
in the open sea by pelagic hunters of seals belonging to the 
Prihilof herd has steadily increased for ten years past, so that 
in the North Pacific Ocean, south of the Aleutian Islands, it 
amounted to G8,000 in 1891 and at least 70,000 in 1892, the modus 
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Vivendi for those years excluding pelagic sealers only from Bering 
Sea. 

During the breeding season of 1868, before the United -States had 
established regulations for the taking of fur seals at the Pribilof 
Islands, and before its authorities had acquired any knowledge as to 
the necessity of imposing restrictions upon the number to be killed for 
commercial purposes, seal hunters took on those islands alone about 
268,000 of all ages and sexes. The evil was, of course, remedied as soon 
as the act of 1868 was passed. From 1869 to 1871, inclusive, the aver- 
age number killed annually on the islands for commercial purposes 
(taking for this estimate the report of the British commissioners) was 
69,258, and from 1872 to 1889, inclusive, 98,211, exclusive, in each 
period, of the pups killed by natives for food and raiment. In 1890, 
when the dis.astrous effects of i)elagi(». sealing began to be more distinctly 
felt, only 20,995 young males suitable for taking could be found on the 
islands, and in 1891 only 12,071, including the 7,500 allowed by the 
modus Vivendi of thai year. By the modus vivendi of 1892 only 7,500 
were allowed to be taken on the islands. In the present year, under the 
operation of the latter arrangement, only 7,500 can be taken by the 
United States or its licensees on the islands, while pelagic sealers are 
at liberty to take all they can in the North Pacific Ocean. It is not 
doubted that they will take at least 80,000 this season in those waters. 

12. The Commissioners appointed by the United States and Great 
Britain agree that "since the Alaska purchase a marked diminution of 
the seals on, and habitually resorting to, the Pribilof Islands, has 
taken i)lace; that it has been cumulative in effect, and that it is the 
result of excessive killing by man." They also agree that '^for indus- 
trial as well as for other obvious reasons, it is incumbent upon all 
nations, and parti(jularly those having direct commercial interests in 
fur seals, to provide for their proper protection and preservation.'' 

13. But for the protection given to these seals while on the islands of 
St. Paul and St.George, first by Eus8ia,and,subsequently,bythe United 
States, the entire herd, frequenting the Islands of St. Paul and St. 
George since the discovery of those islands (how much longer can not be 
now known), would long ago have been destroyed by raiders and seal 
hunters. If the care, supervision, and self-denifil practiced by the 
United States on tlie islands were withdrawn, the race would be swept 
out of existence within a very few years. 

It is common knowledge thai; at the close of the last century fur seals 
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of a somewhat different species from the Korthern Fur Seals, but 
having most of the same characteristics, could be seen in numbers 
almost incredible on numerous coasts and islands in the Southern 
Ocean, off the coasts of South America. According to the concur- 
rent testimony of navigators and naturalists, all these herds in the 
southern seas have been annihilated, or so reduced in numbers that it 
is no longer worth while to visit them, "owing," to use the language of 
Sir William 11. Flower, the distinguished head of the British Natural 
History Museum, "to the ruthless and indiscriminate slaughter carried 
on by ignorant and lawless sealers, regardless of everything but imme- 
diate profit." We have the authority of the same eminent naturalist 
for saying: "The only spot in the world where the fur seals are now 
found in their original, or even increased, numbers, is the Pribilof group, 
a circnmstance entirely owing to the rigid enforcement of the wise reg- 
ulations of the Alaska Commercial Company. But for this the fnr seal 
before now would have been added to the long list of animals extermi- 
nated from the earth by the hand of man." Fifty-second Congress 
United StateHj First sessian^ Senate Ex, Doc. No. 55, pp, 96-97. 

Dr. Philip Lntley Sclater, of the Zoological Society of London, in a 
recent article to which our attention has been called, says, substantially 
in conformity with the evidence before us : " In former days South Africa, 
Australia, and South America all supplied seal skins for the market, 
derived either from the shores of the continents themselves, or from the 
adjoining islands, to which the fur seals resorted for the purpose of 
breeding and bringing up their young. But the Antarctic fur seal trade 
is now practically extinct, owing to the indiscriminate slaughter of these 
animals, which commenced at the end of the last century and was con- 
tinned nn til the rednction in their numbers rendered the trade altogether 
unprofitable. In a single year, it is said that 300,000 seal skins were 
taken from the South Shetland Islands, and upward of 3,000,000 are 
stat(Hl to have be^n carried off from the island of Mas-a-fuero, near 
Jnjvn Fernandez, in the short space of seven years. In fact, the breed- 
ing places, or rookeries, as they are called, of the fur seals in the Ant- 
arctic seas have been entirely destroyed. The myriads of seals which 
formerly resorted to them have been either swept away or reduced to 
a few individuals, which seek the land in scattered bands and rush to 
the sea on the approach of man. There can be little question, we see, 
of the fate that will overtake these animals in other i)arts of the world 
unless effective measures are instituted for their protection. Although^ 
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therefore, a few lots of seal skins may still be received from the South 
Seas, the furseal of the North Pacific (Otaria ursina) is, in fact, the 
only source of the present supply of fur seal skins that can be relied 
upon. At the present epoch only two remaining breeding places of this 
animal exist. Tliese are in Pribilof islands or Bering Sea, within the 
territory of Alaska (ceded by Russia to the United States in 18G7) and 
the Commander Islands in the southwest corner of the same sea, which 
still remain under Russian jurisdiction. Two great herds of fur seals 
resort to these islands respectively during the summer months for the 
pnrpose of breeding and rearing their young." 

Again the same scientist: "If there were no other re^isons to the 
contrary it would be quite as fair that the pelagic sealers should catch 
sixty thousand seals in the open Pacific, as that the American ofilicials 
should slaughter the same number on the Pribilof Islands. But, in tJie 
former case there is^ of course, no possibility of makifig a selection of age 
or sex. The pelagic hunter kills every seal he can come across^ whether 
malCj female, or young. According to the American Commissioners, 
at least 80 per cent of the seals thus taken are females. Worse than 
this, according to the same authorities, they are principally females 
heavy with young. Thus, for every seal of this kind taken, two lives 
are> sacrificed. Moreover, as the seal, if shot dead, sinks quickly below 
the surfjice, many of the bodies are altogether lost, and another con- 
siderable element of wastefulness is thus attached to pelag'c sealing. 
Now, let me ask, what owner of a deer forest in Stothmd would consent 
to his hinds being killed, especially during the breeding season? Is it 
not likewise on a grouse moor forbidden to shoot grey hens at any 
timet In these, and In numerous other instances which might be men- 
tioned, the sanctity of female life is universally recognized. On the 
other hand, the fur seal being polygamous, males may be killed to a 
large extent without fear of injury to tJie herd, for, although nearly 
equal numbers of both sexes appear to be born, one adult male is suffi- 
cient for twenty or thirty females. But the selection of males from 
females, and especially of males of the age required to make the best 
skins, can only he effected on land, where the assembling together of the 
younger male fur seals on particular spots presents the necessary 
opportunity. I think, therefore, that if the fur seal is to he preserved 
for the use of posterity every true imturalist will agree with the Amer- 
ican Commissioners that pelagic sealing o'ught to he altogether sup- 
pressed — ^in the first place, because it necessarily involves the de- 
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struction of female life; and in the second place, because of its waste- 
fulness through the frequent failure to recover seals shot at sea. 

• • • The fur seal of Alaska (practically now the only remaining 
member of the group of fur seals) should be declared to be, to all 
intents and purposes, a domestic animal, and its capture absolutely 
prohibited except in its home on the Pribilof Islands." Nineteenth 
Century, June, 1893, p. 1038. 

Sir George Baden-Powell, one of the British Commissioners, pub- 
licly declared before his appointment as a commissioner, that "as a 
matter of fact, the Canadian sealers take very few, if any, seals close to 
these (the Pribilof) islands. The main catch is made far out at sea, 
and is almost entirely composed of females,^ 

Dr. A. Milne Edwards, director of the Museum of Natural History at 
Paris, alluding to the fur seals frequenting Bering Sea, says: 

"What has happened in the Southern Ocean may serve as a warning 
to us. Less than a century ago these amphibia [fur seals] existed there 
in countless herds. In 1808, when Fanning visited the islands of 
South Georgia, one ship left those shores carrying away 14,000 seal- 
skins belonging to the species Arctocephalus Australis. He himself 
obtained 57,000 of them and he estimated at 112,000 the number of 
these animals killed during the few weeks the sailors s])ent there that 
year. In 1822 Weddel visited the islands and he estimated at 1,200,000 
the number of skins obtaiued in that locality. The same year 320,000 
fur seals were killed in the South Shetlands. The inevitable conse- 
quences of this slaughter were a rapid decrease in the number of these 
animals. So, in spite of the measures of protection taken during the 
last few years by the governor of the Falkland Islands, the seals are 
still very rare, and the naturalists of the French expedition of the 
Romanche remained for nearly a year at Terra del Fuego and the 
Falkland Islands without being able to catch a single specimen. It is 
a source of wealth which is now exhausted. It will be thus with the 
Callorhinus ursinus in the North Pacific Ocean, and it is time to insure 
to these animals a security which may allow them regular reproduction. 
I have followed with much attention the investigations which have 
been made by the Government of the United States on this subject. 
The reports of the Commissioners sent to the Pribilof Islands have 
made known to naturalists a very large number of facts of great 
scientific interest, and have demonstrated that a regulated system of 
killing may be safely applied in the case of these herds of seals when 
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there is a superfluity of males. What might be called a tax on celi- 
bacy was applied in this way in the most satisfactory manner, and the 
indefinite preservation of the species would have been assured if ilie 
emigrantSj on their way bach to their breeding places, had not been 
attacked and pursued in every wayP U. S. Case, Vol. 1, App. 419. 

The record contains the opinions of other scientific gentlemen of high 
repute, in answer to written inquiries on this subject made by Prof. 
Merriam, of the United States Department of Agriculture, and based 
upon a full and accurate account of seal life. 

Dr. Nehring, Professor of Zoology in the Royal Agricultural College 
of Berlin: "I am like yourself of the opinion that the remarkable 
decrease of fur seals on the rookeries of the Pribilof Islands which has, 
of late years, become more and more evident, is to be attributed mainly, 
or i)erhaps exclusively, to the unreasonable destruction caused by the 
seal-hunters who ply their avocation in the open sea. The only rational 
method of taking the fur seal, and the only one that is not likely to 
result in the extermination of this valuable animal, is the one which 
has hitherto been employed on the Pribilof Islands under the super- 
vision of the Government U. S. Case, Vol. 1, App. 420. 

Prof. Salvadori, of theMusco Zoologico, Turin, Italy: "No doubt 
free i)elagic sealing is a cause which will act to the destruction of the 
seal herds, and to that a stop must be put as soon as possible." U. S. 
Ca^e, Vol. 1, App. 422. 

Prof. V(m Schrenck, of the Imperial Academy of Sciences, St. 
Petersburg: "I am also persuaded that pelagic sealing, if pursued in 
the same manner in future, will necessarily end with the extermination 
.of the fur seal." U. IS. Case, Vol. 1, App. 422. 

Prof. Giglioli, director of the Zoological Museum, Royal Sui>erior 
Institute, Florence, Italy: "In any case, all who are competent in the 
matter will admit that no method of capture could be more uselessly 
destructive in the case of Pinnii)edia than that called pelagic sealing; 
not only any kind of selection of the victims is impossible, but it is 
admitting much to assert that out of three destroyed one is secured and 
utilized, and this for obvious and well-known reasons. In the case 
of the North Pacific fur-seal, this mode of capture and destruction 
is doubly to be condemned, because the destruction falls nearly exclu- 
sively on those, the nursing and pregnant females, which ought on no 
account to be killed. ♦ ♦ • I quite agree with you in maintaining 
that unless the malpractice of pelagic sealing- be prevented or greatly 
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checked, both ill the North Pacific and in tlie Beriuf^ Soa, the eco- 
nomic extermination of Callorhinus ursinm is merely the matter of a 
few years.^ U, 8. Gase^ Vol. 1, App, 423. 

Prof. Bhmchard, of the Medical Faculty of Paris, and general sec- 
retary of the Zoological Society of France: "By reason of the mas- 
sacres of which it is the victim, this species is advancing rapidly to its 
total and final destruction, following the fatal road on which thei2%- 
tina Stelkri, the Monarchm trophiealis, and the Maororhinus angustiros- 
iris have preceded it, to cite only the great mammifers which but 
re^iently abounded in the American seas. Now, the irremediable 
destruction of an eminently useful animal species, such as this one, is, 
to speak plainly, a erime of which we are rendering ourselves guilty 
towards our descendants. To satisfy our instincts of cupidity we vol- 
untaiily exhaust, and that forever, a source of wealth, which properly 
regulated, ought, on the contrary, to contribute to the prosperity of 
our own generation and of those which will succeed it. • • • With 
his hari)oons, his firearms, and his machines of every kind, man with 
whom the instinct of destruction attains its highest point, is the worst 
enemy of nature and of mankind itself. Happily, while yet in time^ 
the savants sound the alarm. In this century, when we believe in 
science, we must hope that their voice will not be lost in the deserf 

Profs. liilljeborg and Nordenskiold, of the Academy of Sciences, 
Sweden unite in declaring: "As to the former question, the killing of 
tlie seals on the rookeries, it seems at present regulated in a suita- 
ble manner to effectually prevent the gradual diminishing of the stock. 
Ifa wider experience should require some modifications in these regula- 
tions, there is no danger but that such modifications will be adopted. It 
isevidently in the interest of the owners of the rookeries to take care that 
this soun'C of wealth shall not be lessened by excessive exploitation. 
Nor will there be any difficulty for studying the conditions of health and 
thriving of the animals during the rookery season. As to pelagic 
sealing, it is evident that a systematic hunting of the seals in the open 
sea on the way to and from or around the rookeries, will very soon 
cause the complete extinction of this valuable, and, from a scientific 
l)oint of view, so extremely interesting and important animal, espe- 
cially as a great number of the animals killed in this manner are preg- 
nant cows, or cows temporarily separated from their pups while seek- 
ing food in the vicinity of the rookery. Everyone having some expe- 
rience in seal hunting can also attest that only a relatively small part 
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of the seals killed or seriously wounded in the open sea can in this 
manner be caught. We are therefore persuaded that a prohibition of 
pelagic sealing is a necessary condition for the prevention of the total 
extermination of the fur seaV^ U. 8. GaM^YoL i, App. 4^8. 

Prof. Middendorf, an eminent scientist of Eussia: "Tlie method of 
treating these animals which was originally adoi»ted by the Kussian- 
American Company at their home on the Pribilof Islands is still con- 
tinued in the same rational manner^ and has, for more than half a cen- 
tury, been found to be excellent, both on account of the large number 
of seals taken and because they are not exterminated. So long as super- 
fluous young males are killed, not only the existence but even the 
increase of the herd is assured." U. S. Casey Vol. i, App. 130. 

Prof. Holub, of Prague, Austria-Hungary: **If the pelagic seahng 
of the fur seal is carried on still longer, as it has been executed dur- 
ing the last years, the iielagic sealing as a business matter and a 'liv- 
ing' will soon cease by the full extermination of this useful animal." 
U: 8. CasCy Vol. i, Ajyp. 433. 

The abundance of fur seals at the Island of Juan Fernandez two 
hundred years ago is shown by Dampier, who visited that island in 
1683. In his Voyage Around the World, 5th ed.y 1713j Vol. i, pj). S8, 
90y it is said : 

"Seals swarm as thick about this island (of John Fernando, as he 
terms it) as if they had no other place in the world to live in; for there 
is not a bay nor rock that one can get ashore on but is full of them« 
• • • Those at John Fernando^ s have fine, thick, short fur; 
the like I have not taken notice of anywhere but in these seas. Here 
are always thousands, I might say i)ossibly millions of them, either 
sitting on the bays or going and coming in the sea around the island, 
which is covered with them (as they lie at the top of the water playing 
and sunning themselves) for a mile or two from the shore. When 
they come out of the sea they bleat like sheep for their young, and 
though they pass through hundreds of other young ones before they 
come to their own, yet they will not sufter any of them to suck. The 
young ones are like puppies, and lie much ashore, but when beaten by 
any of us they, as well as the old ones, will make towards the sea, and 
swim very swift and nimble, tho' on shore they lie very sluggishly, and 
will not go out of our way unless we beat them, but snap at us. A 
blow on the nose soon kills them. Large ships might here load them- 
selves with sealskins and traneoyl; for they are extraordinarily fat^ 
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Another writer, referring to the destruction of fur seals in the south- 
ern seas, says: *^ These valuable creatures have often been found fre- 
quenting some sterile islands in innumerable multitudes. Uy way of 
ilhistr'ation we shall refer only to the fur seal, as occurring- in South 
Shetland. On this barren spot their numbers were such that it has 
been estimated that it couhl hjive continued permanently to furnish a 
return of 100,000 iurs a year; which, to say nothing of the public bene- 
fit, would have yielded annually, from this spot alone, a very handsome 
sum to the adventurers. But what do these men do? In two short 
years, 182L-2, so great is the rush, that* they destroy 320,000. They 
killed all and spared none. The moment an animal landed, though 
big with young, it was destroyed. Those on shore were likewise imme- 
diately despatched, though the cubs were but a day oUl. Tiiese, of 
course, all died, their number, at tlie lowest calculation, exceeding 
100,000. No wonder, then, at the end of the second year the ani- 
mals in this locality were nearly extinct. So it is, we add, in other 
localities, and so with other seals; so with the oil-seals and so with the 
whale itself, every addition only making bad worse. And all this 
might easily be prevented by a little less barbarous and revolting 
cruelty, and a little more enlightened selfishness. Fishermen are by 
law restrained iis to the size of the meshes of their net in taking many 
of our valuable fish; and in the Island of Lobos, in the Kiver Plata, 
where, as we have seen, there are quantities of seals, their extermina- 
tion is prevented by the governor of Montevideo, who farms out the 
trade under the restriction that the hunters shall not take them but at 
stated periods, ages, etc.'' NaturalisVH lAhrary^ 95. 

(living due weight to all the evideiu*e adduced by the respective 
(xovernments, including the opinions of eminent n.aturalists in various 
countries, it is absolutely certain — 

That this race has been conceived, and has come into existence, upon 
the islands of the United States in Bering Sea, which, by formal legis- 
lative enactment, have been set apart as a land home for these animals, 
where they can breed, and rear their young, and renew their coats of 
fur, an<l to which they may return, and for more than a century have 
regularly returned, from their annual migration into the high seas; 

That tliese animals, from the necessities of the race, must come into 
existence, and for a large part of each year must abide, upon land; 

That the United States, in every form in which it could be done, 
consistently with the nature and habits of these animals, has taken 
possession of, and ai)propriated, this race as its i)roperty; 
1U92 9 
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That the taking of fur seals for commercial puri)oses at their breediug 
grounds ou the St. Paul and St. George, where alone there can be a 
discrimination between the sexes, will not itself endanger the existence 
of the herd if — as was done by llussiaand has been done by the United 
States — the killing is restricted to such proportion of avaihible males as 
will leave a sufficient number for i)uri)oscs of reproduction; 

That the killing of these animals in large numbers at any other place 
than their land home or breeding grounds will speedily result in the 
loss of the race to the world; 

That unrestrained pelagic sealing in Bering Sea or in the North 
Pacific Ocean, even if no seals be taken on the islands by the United 
States or its lessees, will result in the extermination, within a very few 
years, of the entire race frequenting those islands; 

That but for the care, supervision, and protection bestowed ui)on 
these animals at their land home by the United States, the race would 
long ago have become extinct; 

That if such care, sui)ervision, or luotection be withdrawn, the race 
would be destroyed; and, 

That the United States, by its ownership of the breeding grounds of 
these animals is alone, of all the nations of the earth, in a position to 
take or control the taking of these animals, so that their increase may 
be regularly obtained for use without at all impairing the stock. 

In the light of the above facts, which can not be disputed by any- 
one familiar with the record, let us inquire as to the i)rinciples of law 
and justice ai)plicable to the case. 

The i)articular question now under consideration involves two proi^o- 
sitions, to be separately exu mined: 

First, as to the right of i)roperty which is asserted by the United 
Stat<?s in the Pribilof herd of seals; 

Second, as to the protection of the herd by the United States while 
the seals are outside of the ordinary three-mile limit. 

Much was said in the course of the argument as to the classification 
of these fur seals among animals. One theory is, that while not strictly 
domestic animals, they are so nearly like animals of that class that, 
indetermining whether under any circumstances they can become the 
subject of property, and if so, under what circumstances, they should 
be classed as domestic animals, or, at least, as domesticated animals. 
Another theory is, that they are animals /ercBna<wr(», and not subject to 
exclusive appropriation as property, except in conformity to the prin- 
ciples of law applicable to animals of that class. The first theory has 
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been carefully and elaborately examined and enforced by Senator Mor- 
gan. Nothing can be added to what the learned Senator has said 
upon that subject. I propose to consider the subjects of property 
and protection in the other aspect named, and will, therefore, inquire 
whether the claim of the United States to own these seals is 8upi)orted 
by any principles of law universally recognized as controlling upon the 
question of property in animals commonly classed as wild, rather than 
domestic animals. 

The main contentions of the United States, in support of its claim 
of property, are these: 

That while the general rule is that no one can have an absolute 
l>ropertyin thiugs ferce naturcBy there are animals so near the boundary 
drawn by the terms wild, tame, and reclaimed, that the question 
must be determined by a consideration of their nature and habits in 
connection with the grounds upon which the institution of x>i'operty 
stands; 

That, according to the established rules of law prevailing in all civ- 
ilized countries, the essential facts that render useful animals, classed 
as wild animals, the subjects of proi>erty, when in the custody or con- 
trol of, as well as while temporarily absent from, their masters, are the 
care, industry, and supervision of man so acting on the natural dispo- 
sition of the animals as to encourage their habitual return to a particu- 
lar place and to his custody and power at that i)lace, whereby he is 
enableil to deal with them as a whole, in a similar manner, and so as 
to obtain from them similar benefits, as in the case of domestic animals; 
that for all purposes of property, animals so acted upon and dealt 
with may be assimilated to domestic animals, even if they be not 
strictly of that class; 

Tbat to this class the Pribilof fur seals belong, because at the same 
season in every year they return to the same i)lace, the islands of St. 
Paul and St. George, where they become so far subject to the power of 
the United States that its agents or licensees can treat them in many 
ways as if they were domestic animals; that all that is needed to ensure 
their return to and remaining upon those islands from year to year, 
whereby the benefits of an increase of their numbers can be obtained, 
is that such agents and lessees shall abstain from repelling them 
as they approach the land, defend them after they have arrived 
against pursuit by hunters, disturb them a« little as possible when 
making selections for commercial i)uri)oses, and take males only for 
purposes of commerce; and 
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That the United States, its agents and lessees, do all that is neces- 
sary to secure their return etich year to, and their remaining at, the 
Pribilof Islands for all tlie purposes for which they must come to, and 
for a time abide, upon land. 

These considerations, it is contended — assuming that thej^e fur seals 
areof the class commonly called tAwimiiis ferce natures — rest upon a prin- 
ciple fundamental in the institution of property, that principle being that 
whenever any useful wild animals, the supply of which maybe exhausted 
by indiscriminate slaughter, or by reckless handling, ''so far submit 
themselves to the control or dominion of particular men tis to enable 
them exclusively to cultivate such animals and to obtain the annual 
increase for the supi)ly of human wants, and, at the same time, to pre- 
serve the stock, they have a property in them; or, in other words, what- 
ever may be justly regarded as the product of human art, industry, and 
self-denial, mustbe assigned to those who make these exertions, as their 
merited reward.'' 

In opposition to this claim of property by the United States, Great 
Britain contends that these seals are strictly animals/ercc na/wra'; that 
the only property in them known to the law is dependent on actual, physi- 
cal possession ; that the United States or its licensees have the exclusive 
right to take possession of them only while they are on the islands of 
St. Paul and St. George, but that such right is lost when they leave 
the Islands and go into the high seas, for the purpose of obtaining fish 
for food, even if they have, when so leaving, the intention to return 
to their breeding grounds; that the citizens or subjects of all nations 
have equally the right to kill or take possession of them in the high 
seas; that while on the Islands neither the United States nor their 
lessees take manual possession of the seals other than of those 
actually killed; that, even if it be true that the care, industry, self- 
denial, and protection bestowed upon these animals while on their 
breeding grounds has secured, does now secure, and will alone secure, 
this race from extermination by pelagic sealing, that fact can not 
give a right of property to the United States; and that the right of 
pelagic sealers to capture and kill these seals in the o])en seas, for 
profit, by any methods they choose to employ, even by such as will 
certainly or soon destroy the entire race, is supported by the estab- 
lished principles of international law. 

While, in a sense, all property has its root in municipal law, I agree 
that the question as to the ownership of these animals when they are 



133 

ill tlie open waters of the ocean, the highway of all peoples, is to be de- 
termined ultimately by the public law of nations — that is, by those prin- 
ciples common to, and recognized as binding by, all civilized countries 
in their intercourse and relations with each other. No other law can be 
appealed to for the settlement of a dispute between sovereign nations 
as to the ownershii> of animals when found on the seas beyond their 
respective territorial limits. But by what considerations are we to be 
governed in ascertaining what the law of nations recognizes, allows, or 
forbid st 

The counsel for the United States contended, in argument, that in 
determining what rights are recognized by the law of nations, the Tri- 
bunal is not to ignore, but must give effect to, those principles of right 
reason, justice, humanity, and morality which have their foundation in 
the law of nature as applied to the institution of property. This view 
was earnestly combated by the counsel of Great Britain, and it was, 
in effect, said that the teachings Jind precepts of the law of nature 
were of no importance in the i)re8ent inquiry; that the rights of these 
two nations could not be made to depend, in any degree, upon abstract 
I>rin(5ii)les founded only on reason, justice, humanity, or morality, but 
must be determined upon grounds of positive law, resting in the affirm- 
ative assent of the nations, independently of ethical considerations aris- 
ing out of distinctions which the conscience of the world makes between 
what is morally right and what is morally wrong, or between what is 
supported by sound reason and justice and what is not so supported. 

Of course, if there be any settled, recognized rules of the law of nations 
governing the particular question under consideration, they must con- 
trol our decision whatever may be our view of their justice. The two 
nations interested are bound by such rules and the Tribunal may not 
disregard them, or refuse to give effect to them. But if the precise 
case before it is not covered by some positive rule, decision or prece- 
dent, founded on the conventions or established usages of the civilized 
nations of the earth, and expressly set forth in the writings of public 
urists, we are not, for that reason, to hold that it is not pro- 
vided for by the law of nations. As a court sitting under municipal 
authority would be bound, in the absence of precedent, to give judg- 
ment according to the principles of right derived from the whole 
body of the law to which it may properly refer, so this Tribunal, 
constituted for the determination of questions depending upon the Low 
of nations, may, and if it fulfills the objects for which it wascx>nstituted, 
must, h)ok into the recognized sources of that law and seek in the 
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(lomain of general jurisprudence for tlie rule of (lecision in tbe case 
before it. One of the recognized sources of tlie law of nations are the 
principles of natural reason and justice applicable to the relations 
and intercourse of independent political societies. Those princi- 
ples may be said to have their origin in the Law of Nature, or in 
what is sometimes called the Natural Law of Equity, because ap- 
proved by the moral sense of mankind. No earthly tribunal, adminis- 
tering justice between individuals, or between nations, if unfettered by 
statute, or by biiuling precedent, may rightfully disregard the rules of 
reason, morality, humanity, and justice derived from that law. Those 
rules are not the less binding because not formulated in some book, 
ordinance, or treaty. Certainly, this Tribunal of Arbitration must 
regsvrd the rules of international morality and justice, applic«able to the 
subject, and fairly to be deduced from the rights and duties of Staters 
and from the nature of moral obligations, as an integral ]>art of the 
law of nations by which the matters submitted to it are to be deter- 
mined. The institution of property is ordained by society for its 
improvement and preservation. And there are certain rules, aris- 
ing out of the very necessities of that institution, which are com- 
mon to the jurisprudence of all civilized nations. While these rules 
may be more frequently found recognized in municipal law, they 
are so grounded in the well-being of man, and so thoroughly supported 
by right reason, and natural justice, as to have become universally rec- 
ognized, and, therefore, must be regarded as part of the common law of 
civilized countries. Nations, no more than individuals, may disregard 
those rules, for upon their observance depends the, existence of organized 
society and the security of government among civilized peoples. 

That I am not in error in supposing that these views have been gen- 
erally accepted and are enforced where action is not con trolled by stat- 
utes or by the provisions of treaties, will appear from the decisions of 
courts and from the works of writers upon international law. 

Chief Justice Marshall, delivering the judgment of the Supreme Court 
of the United States, after observing that the law of nations is in 
part unwritten and in part conventional, said that "to ascertain that 
which is unwritten we resort to the great principles of reason and 
justice; but as these principles will be differently understood by 
difi'erent nations under different circumstances, we consider them as 
being, in some degree, fixed and rendered stable by a series of judicial 
decisions." Thirty Ehds. of Sugar vs. Boylcy ete.j 9 CrancWs Reports^ 

191y 197. 
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In the case of The Helena^ Lord Stowell, considering the principles 
of international law, observed *Hhat some people have foolishly im- 
agined that there is no other law of nations but that which is derived 
from positive compact and convention.'' 4 Eobinson's Admiralty^ 
Rep. 7. 

Bacon, in his Dissertation on the Advancement of Learning, says 
that "there are in nature certain fountains of justice, whence all civil 
laws are derived but as streams; and like as waters do take tinctures 
and tastes from the soils through which they run, so do civil laws vjvry 
according to the regions and governments where they are planted, 
though they proceed from the same fountain." Bk. 2^ chap, 23^ sec. 44. 

Blackstone declares that the law of nature being coeval with man- 
kind, and dictated by God himself, "is binding all over the globe in all 
countries, and at all times," and that "no human laws are of any validity 
if -contrary to this, and such of them as are valid derive all their 
force and all their authority, mediately or immediately, from this 
original." And he also says: "As it is impossible for the whole race of 
mankind to be united in one great society, they must necessarily divide 
into many, and form separate states, commonwealths, and nations, 
entirely independent of each other and yet liable to mutual intercourse. 
Ilence arises a third kind of law to regulate this nuitual intercourse, 
called the ' law of nations,' which, as noneof these states will acknowledge 
a superiority in the other, can not be dictnted by any, but depends en- 
tirely upon the rules of natural lawj or upon mutual compacts, treaties, 
leagues, and agreements between those several communities; in the 
construcition, also, of which compacts we have no other rule to resort to 
but the law of nature, being tlie only one to which all the communities 
are equally subject, and therefore, the civil law very justly observes 
that quod naturalis ratio inter omnes homines constituit vocatur jus gent- 
iumy BJc, ly p. 41j 43. 

In his Commentaries on International Law Sir Robert Phillimore 
says : " G rotius enumerates these sources [of international law] as being 
^ipsa naturaj leges divinWj mores, et pacta,^ In 1753 the British Govern- 
ment made an answer to a memorial of the Prussian Government, which 
was termed by Montesquieu reponse sans r^lique, and which has been 
generally recognized as one of the ablest expositions of international 
law ever embodied in a state paper. In this memorable document the 
law of nations is said to be founded upon justice, equity, convenience, 
and the reason of the thing, and confirmed by long usage." 1 PhilU- 
more, ch. 5, sec. 20. In the judgment delivered by him in Qtwen vs. 
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Keyn^ Late Rep,, 2 Exch. Div. 214^ Dr. Pliillimore states that this anawer 
was framed by Lord Mansfield aud Sir George Lee. The same learned 
author declares that the sources from which international jurisi>rudence 
is derived embrace not only the universal consent of nations, as expressed 
by positive compact, and as implied by usage, custom, and i)raetice, 
as disclosed by precedents, treaties, public documents, marine ordi- 
nances, the decisions of international tribunals, and the works of emi- 
nent writers upon international jurisprudence, but, also, "the Divine 
law, embodying the principles of eternal justice, implanted by God on 
all moral and socijil creatures, of which nations are the aggregates and 
of which governments are the international organs," as well as "the 
Eevealed Will of God, enforcing and extending these principles of 
natural justice," and " Reason which governs the application of these 
priii(*ii)les to particular cases." 1 VMUimore^ p. 67 ^ c, 8, § 58. In the 
above case of Queen vs. Keyn, Sir William Baliol Brett, now Ix)rd Esher, 
Master of the Rolls, after observing that the authorities made it clear 
that the consent of nations was requisite to make any proposition a 
part of the law of nations, well said : " Tlieir consent is to be assumed 
to the logical application to given facts of the ethical axioms of right 
and wrong. Such an application is the foundation of every syst^^m of 
hiw, including necessarily the law of nations." L. 1^., 2Exeh, Div, 131. 
Chancellor Kent, whose writings are known to the jurists of all 
nations, states in his Commentaries, that the most useful and practical 
part of the law of nations is, no doubt, instituted or positive law, 
founded on usage, consent, and agreement, aiul that it would be improper 
to separate this law entirely from natural jurisprudence and not to 
consider it as deriving much of its force and dignity from the same piin- 
ciplos of right reason, the same views of the nature and constitution of 
man, and the same sanction of Di\ane revelation, as those from which 
the science of morality is deduced, and he says: "There is a natural 
and a positive law of nations. By the former every state, in its relations 
with other states, is bound to conduct itself with justice, good faith, 
and benevolence; and this application of the law of nature has been 
called by Vattel the necessary law of nations, because nations are 
bound by the law of nature to observe it; and it is termed by others 
the internal law of nations, because it is obligatory upon them in point 
of conscience." "We ought not, therefore," that jrreat jurist continues, 
"to separate the science of public law from that of ethics, nor encour- 
age the dangerous suggestion that governments are not so strictly 
bound by the obligations of truth, justice, and humanity, in relation to 
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oilier powers, as tliey are in the inaiingement of their own local con- 
cerns." States or bodies politic, he observes, "are to be considered as 
moral persons, having a public will, capable and free to do right and 
wrong, inasmuch as they are collections of individuals, each of whom 
carries with him into the service of the community the same binding 
law of morality and religion which ought to control his conduct in private 
life. The law of nations is a complex system, composed of various 
ingredients. It consists of general principles of right and justice, 
equally suitable to the government of individals in a state of natural 
equality and to the relations and conduct of nations; of a collection 
of usages and customs, the growth of civilization and commerce 
and a code of conventional or positive law." His conclusions upon 
this subject are thus stated: *^In the absence of these latter regula- 
tions, the intercourse and conduct of nations are to be governed by 
principles fairly to be deduced from the rights and duties of nations 
and the nature of moral obligation; and we have the authority of the 
lawyers of antiquity, and of some of the first masters in the modern 
school of public law, for placing the moral obligations of nations and 
of individuals on similar grounds, and for considering individual and 
national morality as parts of one and the same science. The law of 
nations, so far as it is founded on the principles of natural law, is 
equally binding in every age and upon all mankind." Kenf» Commen- 
taries, Part :/, Lect. i, pp, 2-4. These views of Chancellor Kent seem 
to be a])proved by the instructed judgment of Sir Travers Twiss, the 
eminent publicist of Great Britain, who has himself divided the Law 
of Nations into Natural or Necessary Law, and Positive or Instituted 
Law. The Law of Nations^ ch. t?i, sees. 82 and 105, ed. 1884, pp. 145^ 176. 

Ortolan, in his work on International Eules and Diplomacy of the 
Sea, thus states his views: "It is apparent that nations not having 
nny common legislator over them have frequently no other recourse for 
determining their respective rights but to that reasonable sentiment of 
ri;L;ht and wrong, to those moral truths already brought to light, and to 
those which are still to be demonstrated. This is what is meant when 
it is said that natural law is the first basis of international law." Vol. 
1, hie. 1, eh. iv.,p. 71. 

Vattel, in the preface of his celebrated work, states that the moderns 
are generally agreed in restricting the appellation of the law of nations 
to that system of right and justice which ought to prevail between 
nations or sovereign states. And in the body of his work he says: 
"As men are subject to the law of nature, and as their union in civil 
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society can not have exempted them from the obligation to observe 
those laws, since by that union they do not cease to be men, the entire 
nation, whose common will is but the result of the united wills of the 
citizens, remains subject to the law of nature, and is bound to respect 
them in all her proceedings." We must, therefore, he s«ay8, apply to 
nations the rules of the law of nature, where they can be applied in a 
manner suitable to the subject, " in order to discover what their obli- 
gations are, and what their rights; consequently, the law of nationa is 
originally no other than the law of nature applied to nations." Ch. 56, 
sees, 5, 6, 

Wheaton, whose authority is recognized by all publicists, says: 
"International law, as understood among civilized nations, may be 
defined as consisting of those rules of conduct which reason deduces, as 
consonant to justice, from the nature of the society existing among 
independent nations, with such definitions and modifications as may be 
established by general consent." International Law, Pt. i, ch, 1, sec. 
414. Pomeroy, an American writer of distinction, observes: "What is 
called international law in its general sense, I w^ould call international 
morality. It consists of those rules founded ui)ou justice and equity, 
and deduced by right reason, according to whicli independent states 
are accustomed to regulate their mutual intercourse, and to which they 
conform their mutual relations." International Law, ed. 1886, C. 1, S. 
29. Woolsey, another American writ(ir, cited by both sides in argu- 
ment, says: "It would be strange if the state, that power which defines 
rights and makes them real, which creates moral persons or associa- 
tions with rights and obligations, should have no such relations of its 
own — should be a physical and not a moral entity. In fact, to take the 
opposite gnmnd would be to maintain that there is no right and wrong 
in the intercourse of states, and to leave their conduct to the sway of 
mere convenience." Ed. of 1802. 

Burlamaqui, in his Principles of Natural and Politic Law, (p. 14), 
after quoting with approval the observation of Hobbes that naturjil 
law is divided into the natural law of man and the natural law of 
states, and that the latter is what is called the law of nations, presents 
the same generjil view: "Thus natural law and the law of nations 
are in reality one and the same thing, and dift'er only by an external 
denomination. We must, therefore, say that the law of nations, i)roj)- 
orly so called, and considered as a law pro<!eeding from a superior, is 
nothing else but the law of nature itself, not applied to men, considered 
simply as such, but to nations, states, or their chiefs, in the relations 
they have together, and the several interests they have to manage 
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between eacli other.*^ Ed. 1823, Ft. IT, e. 6, pp, 135, 6. In this view 
Puffendorf expressed his coiicarronce, observing that he recognized "no 
other kind of voluntary or positive international law, at least none 
having force of law, properly so called, and binding upon nations as 
emanating from a superior." Vol. 1, boolc 2, c. 3, % 23, p. 243, 5th. ed.; 
ed. 1720, English, 149. 

Heinnecius: " The law of nations is the law of nature itself respect- 
ing or applied to social life and the affairs of societies and independent 
states. ♦ ♦ ♦ Hence, we may infer that the law of nature doth 
not differ from the law of nations, neither in respect of its foundation 
and first principles nor of its rules, but solely with respect to its object, 
VVIierefore their opinion is groundless who speak of, I know not what, 
law of nations distinct from the law of nature." Vol. I, Ed. 1763, Sec. 
21, p. 14. 

Hautefeuille: "What is true, and in my opinion, incontestable, is 
that notions of what is just and right, and what is unjust are found in 
all men; it is that all individuals of the human race that are in the 
enjoyment of reason have these notions graven upon their hearts, and 
that they bring with them into .the world when they are born. These 
notions do not extend to all the details of law as do civil laws, but they 
have reference to all the most prominent points of law. It cannot 
be denied that tlie idea of property is a natural and innate idea. ♦ • 
The natnnU or divine law is the only one that can be applied among 
nations— among beings free from every bond and having no interest 
in common. * * International law is, therefore, based upon the 
divine and primitive law; it is all derived ivom this source." Vol. i, 
p, 46, 1848. 

Martens: "Each nation being considered as a moral being, living in 
a state of natnre, the obligations of one nation towards another are no 
more than those of individuals, modified and applied to nations; and 
this is what is called the natural law of nations. It is universal and 
necessary, because all nations are governed by it, even against their 
will." Law of Xations, German^ 4th ed. 1829, p. 2 of Introduction. 

Ferguson : " International law, being bjised on international morality, 
depends upon the state of progress made in civilization. * * • In- 
vestigating thus this spirit of law, we find the definition of International 
Law to consist of certain rules of conduct which reason, prompted by 
conscience, deduces as consonant to justice, with such limitations and 
modifications as may be established by general consent, to meet the 
exigencies of the present state of society as existing among nations and 
which modern civilized states regard as binding ou them in their rela- 
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tions with one another, with a force comparable in nature and degree 
to that binding the conscientious person to obey the laws of his country." 
Manual of International Law, Dutch^ 1864, Vol. i, PL Ily chap. 5, sec. 
21^ p. 66. 

Carlos Testa: "This application of the precepts of natural law, which 
obliges nations to practice the same duties that it prescribes for 
individuals, constitutes the law of nations, which, when considered 
accujrding to its origin (which is based upon natural law), is also called 
thcpriinitiveornecessary law of nations. • • • The origins of inter- 
national law are therefore three in number: (1) The reason and the 
conscience of what is just and unjust, independent of any prescription; 
(2) custom; (3) public treaties. The principles, practices, and usages 
of the law of nations, in accordance with these limits, regidate the 
conduct of nations, and it is for this reason that in their generality they 
constitute international law. Conventional law may abrogate tlie law 
of custom, but it loses its character as a law if it establishes provisions 
at variance with natural law." Le Droit International Maritime 
(PortuffU€He)j tranHlatcfl by IT. Boutiron, 1880, PL Jf, ch. i, p. 46. 

Looking, then, to the reason of the thing, and te the concurrence of 
views upon this point, among jurists and publicists, I must withhold my 
assent from the proposition that this Tribunal, in ascertaining whether 
the law of nations sanctions and supports the claim of property made 
by the United States, may not consider — the question not being con- 
cluded by treaties or i)reccdents — what is demanded in respect to the 
subject of controveisy by the law of nature, that is, by the princix)les of 
justice, sound reason, morality, and equity, as recognized and approved 
by civilized peoples. 

The (piestion was propounded in argument whether any precedent 
])reciscly in point was recorded in the writings of publicists, or in the 
judgnients of the courts, or in the statutes or ordinances of maritime 
nalions, that supports the claim of the United States to own these 
seals and protect them when they are in the seas, beyond territorial juris- 
dicti(m. This (piestion must, of course, be answered in the negative, l>e- 
cause, so far as is known, the case has never before arisen. And it would 
not now be a practical one but for the intervention of pelagic sealing, 
the prosecution of whicih involves the very existence of this race 
of animals. It luus not heretofore been asserted in behalf of any 
nation tJnit the doctrine of the freedom of the seas recognized it as a 
right, in individuals, even by methods barbarous and cruel, to exter- 
minate a race of useful animals, found by them in the high seas, and 
thereby deprive the world of all benelit to be derivt»d from them. It 
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is more pertineDt to inquire whether this claim of property is sup- 
I)orted by principles of morality, reason, equity, and justice every 
where recognized as vital in organized society. It is still more per- 
tinent to inquire whether the law of nations furnishes any precedent 
opposed or hostile to the claim made by the United States of property in 
these animals, wiiich are conceived, and, if the race is to exist at all, 
must be born and reared, on laud, and which, although passing much 
time on the high seas, periodically return to, and, for a time, abide upon 
the terretory of the United States. And they return to and abide up- 
on that territory, under such circumstances, that the United States, 
the sovereign and owner of the land, and it alone, of all other nations, 
can, by the exercise of care, industry, and self-denial take the increase 
for the benefit of the world, without, in any degree, diminishing or 
impairing the stock. If there is no recorded precedent based upon 
actual dispute between nations, which would determine such a case, 
we may properly inquire whether there is such an agreement among 
civilized nations, in respect to the institution of proj^erty and the 
rules govenung the acquisition of property, as will justify us in 
adjudging that the present claim of the United States rests upon 
principles universally recognized. If the rules embodied in the con- 
curring municipal law of the different countries of the earth, and founded 
in reason, justice, and the necessities of organized society, will sustain 
this claim, our judgment to that effect will be in accordance with the 
law of nations; for nothing to the contrary appearing in positive enact- 
ments, binding upon this Tribunal, it must be assumed when dealing 
with a question of property, that the nations assent to such rules in 
the law of property as are common to the jurisprudence of civilized 
countries. It has been well observed by Sir James Mackintosh, in his 
famous Discourse on the Law of Nature and Nations, that the two in- 
stitutions of property and marriage constitute, preserve and imi)rove 
society; that upon their gradual development depends the progressive 
civilization of mankind ; that on them rests the whole order of civil life; 
th at the duties of men, subje<jts, princes, lawgivers, and States are all parts 
of one system of universal morality; and that " the princii)le of justice, 
deeply rooted in the nature and interest of man, pervades the whole 
system, and is discoverable in every part of it, even to its minutest 
ramification in a legal formality, or in the construction of an article in 
a treaty." When, therefore, a Tribunal, administering the Law of 
Nations, is required to consider a question of property, it may not dis- 
regard what the principles of justice, right reason, and the necessities 
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of society, evidenced by the coucurring municipal law of the world, 
demand at its hands. 

Any other view is, I submit, inadmissible. The law of self-defense 
is a part of the law of nations, not so much because it is declared 
to be so by legislation or treaty, but because it is founded in i)rin- 
ciples of justice and right that are recognized among all peoples. 
Murder and theft are crimes against society, whether so do<;lared by 
statute or not, and they would be so regarded by any Tribunal ad- 
ministering the law of nations, if its judgment depended upon its 
estimate of those acts, not because they are made crimes by any 
statute or convention binding upon the world, but because all nian- 
kind, in recognition of tbe principles of eternal and natural justice, 
implanted in man by the Creator, regard them in that light. It is said 
that even if there be grounds of reason and justice, that is of natural 
iaw, why it might be proi)er and desirable that these fur seals should 
be held to be the subject of property, such considerations are of no 
weight whatever in the absence of the general assent of nations that 
they may be so regarded. Such an argument leads to this strange 
conclusion: That in the absence of any affirmative assent of nations 
to a right decision, that is, to a deciision conformable to the principles 

of sound reason, justice, and the necessities of mankind, we must, 
for the want of such assent, make a wrong decision, that is, one 

forbidden by sound reason and justice and hostile to the best inter- 
ests of society. Thus, according to the argument presented, a Tribunal 
administering international law must, in the absence of the express 
assent of the nations, reject every new affirmative proposition, however 
strongly supported by reason, justice, and morality, and thereby 
establish the contrary as the rule that should govern the conduct of 
nations. True wisdom, indeed, the Treaty and public law, I sub- 
mit, require that this Tribunal accept the doctrine that whatever is 
demanded by right reason, justice, and morality has the sanction of 
the law of nations, unless it has been otherwise determined by the gen- 
eral assent of mankind. This was the princii)le declared by Mr. Justice 
JStory, when he said: *'I think it may be unequivocally affirmed that 
every doctrine that may be fairly deduced by correct reasoning from 
the rights and duties of nations and the nature of moral obligations, 
may theoretically be said to exist in the law of nations; and unless it 
be relaxed or waived by the consent of nations, which may be evidence<l 
by their general practice and custom, it may be enforced by a court 
of justice wherevei* it arises in judgment/ La Jcunc Eugenic^ 2 Mason's 
Reports^ 449. 
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There are rules governing the acquisition of i)roperty, not always 
sanctioned by legislution, but yet common to the jurisi)rudence of all 
countries, aud which we may not ignore or refuse to recognize. I can- 
not conceive it to be jwssible that the Tribunal, in deciding a question 
of property in anlTuals, found in the high seas, may disregard the rules 
of property which are imbedded in the concurring municipal law of 
civilized nations. That uuist be deemed the law of all to which all 
have assented. And so if the Tribunal should hold that these fur 
seals are the property of the United States when found in the high seas, 
it would thereby recognize the right of that country to protect them 
against pehigic sealing, not because that right is secured by statute or 
treaty, but because by the universal judgment of nations, the owner of 
property may eujploy for its i)rotection and preservation such means, 
not forbidden by law, as may be necessary to that end. It is true, in 
fa<5t, that the recognized doctrines as to possession, detention, right of 
possession, and right of property, as they have been applied in cases 
which have arisen between independent states, are derived from the 
l)rinciples of natural law as understood and as expounded by states- 
men and public jurists. 

While there ai'e wild animals whose nature and habits preclude the 
possibility of their being appropriated as property, except when they are 
contined or are otherwise in actual custody, there are others, valuable 
to mankind and usually assigned to that class, which, by the common 
law of the world, may, under given circumstances, become the inoperty 
of man, without being held in continuous, actual possession. 

Attention will lirst be given to the Koman law, because Eeason, which 
governs the application of the luinciples of justice to particular cases, is 
itself *' guided and fortified by a constant reference to analogous cases 
and to the written reason embodied in the text of the Eoman law, and in 
the works of commentators thereupon.'' 1 Phillimorey c. 8, sec. 58. 
The same author observes that '' the Roman law may, in truth, be 
said to be the most valuable of all aids to a correct and full knowledge 
of international jurisprudence, of which it is indeed, historically si)eak- 
ing, the actual basis.'' Agahi : ^* Independently of the historical value 
of the Roman law as explanatory of the terms and sense of treaties 
aud of the language of jurists, its importance as a repository of decisions, 
the spirit of which almost always, and the letter of which very fre- 
quently, is applicable to the controversies of independent States, can 
scarcely bo overstated. From this rich treasury of the principles of 
universal jurisprudence, it will generally bo found that the deficiencies 
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of precedent, usage, and express international Jiutliority may be sup- 
plied. TiiroiigUout the greater portion of Cliristendoni it presents to 
each State what may be fairly termed their own consent, bound up in 
the municipal jnrisi)rudence of their own conntry; and this not merely 
to the nations of Europe, whose codes are built on the civil law, but to 
the numerous colonies and to the independent States which have sprung 
from those cohmies, and which cover the globe." 1 PhUlimore sees. 36 
and 37. Lord Stowell said that a great part of the law of nations was 
founded on the civil law. The Maria, 1 liohinaon^s Adm, Kep,, 303. 
'^A great part, then, of international law," Henry Sumner Maine says, 
"is Koman law spread over Europe by a process exceedingly like that 
which a few centuries earlier had caused other portions of llonmn law 
to filter into the interstices of every Euroi)ean legal system. • • • 
In abook published some years ago on Ancient Law, 1 made this remark : 
^Setting aside the Treaty Law of Nations, it is surinising how large a 
part of the system is made up of pure lloman law. Wherever there is 
a doctrine of the Roman jurisconsults, atlirmed by them to be in har- 
mony with the juH (jentium [natural law], the Publicists have found a 
reason for borrowing it, however plainly it may bciir the mark of a 
distinctive lioman origin.' • • • The greatest function of the law 
of nature was discharged in giving birth to modern international law. 
• • * The impression that the lioman law sustained a 8yst(Mn of 
what would now be called international law, and that this system was 
Identical with the law of nature, had undoubtedly much influence in 
causing the rules of what the Boinans called natural law to be engrafted 
on and identified with the modern law of nations " Maine's Interna- 
tional LaWy pp. 13y 17 J 28. Van Ijeeuwen: "The Roman law is at the 
present day almost everywhere, and by every nation upheld as a com- 
moji law of nations, and adopted in cases where particular laws or 
customs fail." Roman-Dutch Law, Vol. Jf, Bk. i, Ch. 1, sec. 11, P- 3, 
Ed. 1881, Kotze*s Translation. And, "it will generally be fouiul," says 
Halleck, "that the deficiencies ot* precedent, usage, and express inter- 
national authority may be snpplied from the rich treasury of the Roman 
civil law. Indeed, the greater number of controversies between States 
wonld find a just solution in this comprehensive system of practical 
equity, which furnishes principles of uni vei sal jurisprudence applicable 

alike to individuals and to SUites." 1 HallccWs International Law, c. 
2, sec. 21. 

These authorities justify recourse to the Roman law, as expounded 

by jurists and commentators^ for those principles of equity, right, 

and justice that constitute a part of the law of nations. 
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It is said in the Institutes of Justinian: 

"11. Things become the property of individuals in many ways; 
for we obtain the ownership of some by the natural law, which, as we 
have said, is styled ju8 gentium; and of some by the civil law. It is 
must convenient, then, to commence with the more ancient law, and it is 
clear that the more ancient is the natural law, since the nature of things 
brought it into existence simultaneously with the human race itselfj 
whilst civil laws began to exist when states were first founded, magis- 
trates appointed, and laws written. 12. Wild beasts, therefore, and 
birds and fishes, that is to say, all animals that live on the earth, in 
in tlie sea or in the air, a^ soon as they are caught by any one, become 
liis at once by virtue of the law of nations. For whatever has previ- 
ously belonged to no one is granted by natural reason to the first 
taker. Nor does it matter whether the man catches the wild beast or 
bird on his own ground or on another's; although a person purposing 
to enter on another's land for the purpose of hunting or fowling may, 
of course, be prohibited from entering by the owner if he perceive him. 
Whatever, then, you have caught of this kind is regarded as yours, so 
long as it is kept in your custody; but when it has escaped from your 
custody and reverted to its natural freedom it ceases to be yours, and 
again belongs to the first taicer. And it is considered to have recov- 
ered its natural freedom when it has either escaped out of your sight, 
or is still in sight, but so situated tliat its pursuit is difficult. 13. It 
has been debated whether a wild beast is to be considered yours at 
once, if wounded in such a manner as to be capable of capture; and 
some have held that it is yours at once, and is to be regarded as yours 
so long as you are pursuing it; but that if you desist from pursuit it 
ceases to be yours and again belongs to the first taker. Others have 
thought that it is not yours until you have actually caught it. And 
we indorse the hitter opinion, because many things may happen to pre- 
vent your catching it. 14. Bees, too, are naturally wild. Therefore, 
any bees which settle upon your tree are no more considered yours, until 
you have hived them, than birds which have made their nest in that 
tree of yours; if, therefore, any one else hives them he will be their 
owner. The honeycomb, too, which they have made, anyone may take 
away. But undoubtedly if you see a person entering upon your land 
before anything has been removed [in Integra re) you may legally for- 
bid him to enter. A swarm which has flown from your hive is consid- 
ered to be yours, so long as it is in your sight and its pursuit not 
11402 10 
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difficult; otherwise it belongs to the first taker. 15. Peacocks and 
pigeons are naturally wild, and it is not material that they get into 
a habit of flying away and coming back; for bees do the same, and 
their nature is admitted to be wild. Some people, too, have deer so 
tamed that they habitually go into the woods and come home again, 
and yet no one denies that these animals also are naturally wild. Still, 
with regard to animals of this sort, which go and come regularly^ the 
rule has been adopted^ that they are regarded as being yours so long as 
they have the intent of returning; for if they cease to have that 
intent they also cease to be yours and become the property of the first 
taker. And they are held to have lost the intent of returning when 
they cease from the habit of returning.'' Book II, Title 7, Abdy & 
Walker^s ed., pp. 82, 83, 84. 
To the same effect is Gains, who, in his Commentaries, says: 
**66. But not only those things which become ours by delivery are 
acquired by us on natural principles, but also those which we acquire 
by occupation, on the ground that they previously belonged to no one; 
of which class are all things caught on land, in the sea, or in the air. 
67. If, therefore, we have caught a wild beast, or a bird, or a fish, any- 
thing we have so caught at once becomes ours, and is regarded as 
being ours so long as it is kept in our custody. But when it has escaped 
from our custody and returned into its natural liberty, it again becomes 
the property of the first taker, because it ceases to be ours. And it is 
considered to recover its natural liberty when it has either gone out of 
our sight or, although it be still in our sight, yet its pursuit is difficult. 
08. With regard to those animals which are accustomed to go and 
return habitually, as doves, and bees, and deer, which are in the habit 
of going into the woods and coming back again, w^e have this rule 
handed down: that if they cease to have the intent of returning they 
also cease to be ours, and become the property of the first taker, and 
they are considered to cease to have the intent of returning when they 
have abandoned the habit of returning." Bk, II, Sees. 66, 67, and 68. 
Abdy <fe Walker^s ed. p. 98. See, also, Hunter^s Roman Law, 2d ed.y p. 
346. 

Van Leenwen, in his Commentaries on Roman-Dutch Law, enumer- 
ates among res nullius those which, " although not belonging to any- 
body, may yet be brought under the dominion or possession of another;'' 
and while stating that there are some wild aninmls, <^ as birds, fish, 
and beasts inhabiting the sea or other waters, the air, or the earth,^ 
which "may, ^recording to tho original institution ofli^ws, be ^aptureij 
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and owned by everyone without distinction,'* he says, in respect to 
others: "For the «animals that are accustomed to go out and return, as 
bees, pigeons, ducks, geese, and the like, although wild by nature, and 
frequently roaming very far, are conside^'ed to remain our property, and 
may not be acquired by anybody unless they have continued absent, 
and have been abandoned by ils without hope of their reiurning.^^ Bh 2j 
chap. 3. 

Bowyer, in his treatise on Modern Civil Law, while stating the gen- 
eral rule to be that wild animals, birds, and fish, and all animals that are 
produced in the sea, the heavens, and the earth become the property, 
by natural law, of whoever takes possession of them, the reason being 
that whatever is the property of no man becomes, by natural re<ason, 
the property of whoever occupies it, says: "Bees, also, are of a wild 
nature, and therefore they no more become the property of the owner 

of the soil by s^varming in his trees than do the birds which build in 

• 

them; and they are not his unless he inclose them in a hive. Conse- 
quently, whoever hives them makes them his own. And while they 
are wild anyone may cut off the honeycombs, though the owner of the 
land may prevent this by warning off trespassers. And a swarm flying 
from a hive belong to the owner of the hive so long as it is within his 
sight, but otherwise it is the property of whoever takes possession of 
it. With regard to creatures which have the habit of going and return- 
ing, such as pigeons, they remain the property of those to whom they 
belong so long as they retain the animus revertendi, or disposition to 
return. But when they lose that disposition they become the i)roperty 
of whomsoever secures them. And they must be held to have lost the 
animus revertendi as soon as they have lost the habit of returning,'' 
p. 7:2. 

It will not be questioned that these authorities show that, according 
to the Roman law. and under certain circumstances, property may exist 
in some animals admittedly ferae naturce. What those circumstances 
are will be presently considered. 

The law common to both of the nations here represented, except 
where some statute has intervened and established a different rule, is 
in harmony with the rules established in the Roman law. Bracton, after 
showing that dominion over things by natural right or by the right of 
nations may bo acquired, or lost, in various ways, says: "Occupation 
also includes shutting up, as in the case of bees, which are wild by 
nature, for if they should have settled on my tree they would not bo any 
tU^ more mine, until I have shut them up in a hive, than birds wbicl^ 
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have made a nest in my tree, and therefore if another person shall shut 
them up, he will have the dominion over them. A swarm, also, which 
has flown away out of my hive, is so long under.stood to be mine as 
long as it is in my sight, and the overtaking of it is not impossible, 
otherwise they belong to the first taker; but if a person shall 
cai)ture them, he does not make them his own if he shall know 
that they are another's, but he coniiuits a theft unless he has the 
intention to restore them. And tliese things are true, unless some- 
times from custom in some parts the practice is otherwise. What 
has been said above applies to animals which have remained at all 
times wild; and if wild animals have been tamed, and they hy habit 
go out and return, fly away, and fly back, such <is deer, sican, sea 
fowls, and dovcu-, and such like, another rule has been approved, that 
they are so long considered as ours as long as they hare the disposition 
to return; for if they have no disposition to return they cease to be 
ours. But they seem to cease to have the disposition to return 
when they have abandoned the habit of returning; and the same is 
said of fowls and geese which have become wild after being tamed." 
Bracton, bk. 2, ch. 1. 

Comyn observes that although in things ferw naturw, no one can 
have an absolute property, as in deer and c(mies, in hawks, doves, 
herons, i)heas«ants, partridges or other fowls at large and not 
reclaimed, or in fish at large in the water, yet a man may have " a 
qualified or possessory property in them," as in deer, plieasants, x)ar- 
tridges, or hawks, tamed or reclaimed, or doves in a dovecot, or young 
herons in their nest, or fish in a tank. " But," he says, '' if deer, fowls^ 
etc., tame or reclaimed, attain their natural liberty, and have no incli' 
nation to return, the property shall be lost," implying that the right 
of property is not lost, so long as the animal or fowl reclaimed or 
tamed, has, when leaving the i)remises of the owner, the inclination to 
return. Digest, Tit. Biens, F. Vol, 2, p. 135. 

In Bacon's Abridgment it is said: "The wild animals, such as deer, 
hares, foxes, et<5., are understood to be those which by reason of their 
swiftness or fierceness fly the dominion of man, and in these no i)erson 
can have property, unless they be tamed or reclaimed by him; and as 
I)roi)erty is the power that a man hath over any other thing for his own 
use, and the ability that he has to apply it to the siistentation of his being, 
when the power ceases his property is lost; and by consequence an 
animal of this kind, which, after any seizure, escapes into the wild 
common of nature and asserts its own liberty by its swiftness, is no 
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more mine tliaii any creature in tlie Indies, beccanse I Lave it no longer 
in ray power or disposal. Hence it appears tbat by the common law 
every man has an equal riglit to such creatures as were not naturally 
under the power of man, and that the mere capture or seizure created 
a property in them." But, says the author: **By taking and taming 
them they belong to the owner, as do all the other tame animals, so 
long as they continue in this condition; that is, as long as they can he 
considered to have the mind of returning to their masters; for while they 
appear to he in this state they are plainly the oionefs and ought not to he 
violated; but when they forsake the houses and habitations of men, and 
betake themselves to the wood, they are then the i)rox)erty of any man.'* 
Bouvier'^s Ed.^ Title^ Game, Vol. 4, pp. 431, 432. 

Blackstone says: 

"II. Other animals that are not of a tame and domestic nature are 
either not the objects of property at all, or else fall under our other 
division, namely, that of qualified, limited, or special property, which 
is such as is not in its nature permanent, but may sometimes subsist 
and at other times not subsist. In discussing which subject, I shall, 
in the first place, show how this species of property may subsist in 
such animals as are ferw naturWj or of a wild nature, and then how it 
may subsist in finy other things when under particular circumstances. 

" First, then, a man may be invested with a qualified, but not an 
absolute property, in all creatures that are ferw naturWj either per 
industriamj propter impotentiamy or propter privilcgium. 

"1. A qualified property may subsist in animals /ercc naturw^ per 
industriam hominiSy by a man's reclaiming, and making them tame by 
art, industry, and education, or by so confining them within his own 
immediate power that they can not escape and use their natural liberty. 
And under this head some writers have ranked all the former si^ecies 
of animals we have mentioned, apprehending none to be originally and 
naturally tame, but only made so by art and custom, as horses, swine, 
and other cattle, which, if originally left to themselves, would have 
chosen to rove up and down, seeking tiieir food at large, and are only 
made domestic by use and familiarity, and are, therefore, say they, 
called mansueta, quasi manui assueta. But, however well this notion 
may be founded, abstractly considered, our law apprehends the most 
obvious distinctions to be between such animals as we generally see 
tame, and are, therefore, seldom, if ever, found wandering at large, 
which it calls domitce naturw, and such creatures as are usually found 
at liberty, which are therefore 8upi)osed to be more emphatically fera 
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naturcBj though it may happen that the latter shall be sometimes tamed 
and confined by the art and industry of man — such as are deer in a 
park, hares or rabbits in an inclosed warren, doves in a dove house, 
pheasants or partridges in a mew, hawks that are fed and commanded 
by their owner, and fish in a private pond or in trunks. These are no 
longer the property of man than while they continue in his keeping or 
actual possession; but if at any time they regain their natural liberty his 
property instantly ceases, unless they have anivunn reverteiuU, tchich 
is only to he hnoicn by their usual custom of returning, A maxim 
which is borrowed from the civil law, revertendi animum vid^^ntur desi- 
nere habere tunc, cum revertendi constcetudinem dcseruerint. The law, 
therefore, extends this possession further than the mere manual occu- 
pation; for my tame hawk, that is pursuing his quarry in my presence, 
though he is at liberty to go where he pleases, is nevertheless my prop- 
erty, for he has animum revertendi. So are my pigeons that are flying 
at a distance from their home (especially of the carrier kind), and like- 
wise the deer that is chased out of my park or forest, and is instantly 
pursued by the keeper or forester; all which remain still in my posses- 
sion, and I still preserve my qualified i)roperty in them. • • • Bees 
also are feroi naturw, but when hived and reclaimed, a man may have 
a qualified proi)erty in them by the law of nature, as well as by the 
civil law. * • • In all these creatures, reclaimed from the wildness 
of their nature, the property is not absolute, but defeasible; a projperty 
that may be destroyed if they resume their ancient wildness, and are 
found at large.'' Bk, J2, p, 391. 

Kent, in his Commentaries, says: 

"Animals /era? naturce, so long as they are reclaimed by the art and 
power of man, are also the subject of a qualified property; but when 
they are abandoned, or escape, and return to tlieir natural liberty and 
ferocity, without the animus revertendi^ the proi)erty in them ce<ases. 
WJiile this qualified property continues, it is as much under the pro- 
tection of law as any other property, and every invasion of it is 
redressed in the same manner. Tiie difticulty of ascertaining with pre- 
cision tlie application of the law arises from the want of some certain 
determinate standard or rule by whicli to determine when an animal 
i^ferWy vel domitw naturce. If an animal belongs to the class of tame 
animals, as, for instance, to the class of horses, sheep, or cattle, he is 
then a subject clearly of absolute property; but if he belongs to the 
class of animals which are wild by nature, and owe all their temporary 
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docility to the discipline of man, such as deer, fish, and several kind 
of fowl, then the animal is a subject of qualified property, and which 
continues so long only as the taraeness and dominion remain." Kefer- 
ring to the difference of opinion among naturalists and writers, as to 
whether all animals were originally tame, and owed their wildness or 
ferocity to the violence of man, the author says: "The common law has 
wisely avoided all perplexing questions and refinements of this kind, 
and has adopted the test laid down by Puffendorf (Laws of Nature and 
Nations, Bk. 4, C. 6, Sec. 5), by referring the question whether the 
animal be wild or tame to our knowledge of his habits derived from 
fact and experience." 2 Kenfs Comm.^ 348. 

Has there been any departure from these principles in the judicial 
tribunals of Great Britain or the United States t No case was cited in 
argument showing that animals ferce natures could not, under any 
circumstances, become the subject of property. On the contrary, our 
attention has been called to cases distinctly proceeding upon the 
ground that the inquiry whether i)artieular animals, naturally wild, 
were to be regarded as i)roperty, depended upon a consideration of 
their nature and habits, and the extent to which man, by acting upon 
their natural instincts or disposition, and by care and watchfulness, 
has established an industry in respect to them, and induced them to 
remain so far under his control or power, as to permit him, by means of 
such control or power to obtain the benefit of their increase, without 
injuring the stock. This is illustrated by Davies vs. Potcelly Willes Rep., 
40, where the principal question was whether deer, in a park of 600 acres, 
which did not confine them so they could be taken at pleasure, were dis- 
traiuable for rent. They were not in possession, by actual confinement, 
and could only have been taken by shooting, or with dogs. The case went 
off upon the pleadings, but Chief Justice Willes, among other things, 
said: " It is expressly stated in Bro, Ahr» tit, ^Property,' pi. 44, and 
agreed jn all the books, that if deer or any other things ferm naturod 
become tame a man may have a property in them. • • • Upon a 
supposition, therefore, which I do not admit to be the law now, that a 
man can have no property in any but tame deer, these must be taken 
to be tame deer, because it is admitted that the plaintiff had a property 
in them. • •^ • Fourth. The last argument, drawn ah inusitatOy 
though generally a very good one, does not hold in the present case. 
When the nature of things changes, the rules of law must change too. 
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When it was lioldeii that deer were not distrainable, it waR because 
they were kept principally for pleasure and not for profit, and were not 
sold and turned into money as they are now. But now thoy are become 
as much a sort of husbandry as horses, cows, sheep, or any other cattle. 
Wlienover they are so, and it is universally known, it would be ridic- 
ulous to say that when they are kept merely for profit they are not dis- 
trainable as other cattle, though it has been holden that they were n6t 
so when they were kept only for pleasure. The rules concerning per- 
sonal estates, which were laid down when personal estates were but 
small in proportion to lands, are quite varied, both in courts oT law and 
equity, now that personal estates are so much increased and become so 
considerable a part of the property of this kinp:dom " 

The case of Morgan^ etc,^ Executors of Abergavenny vs. Williams^ Earl 
of Abergavenny {8 (7. -B., 768) j has a distinct bearing on some aspects 
of the question under consideration. That was an action of trover 
to recover damages for the conversion of deer, a considerable number 
of which had the range of a park, consisting of upwards of 1,100 acres 
of land, and, in many parts, of a very wild and rough description. 
Some of the deer were described by witnesses as tame, others as wild, 
meaning thereby, as the court said, that some were less shy and timid 
than others. The case appeared to have been tried upon the issues, 
whether the deer were in what was called a legal park, and whether, 
in view of the state and condition of the animals, the nature of the 
place where they were kept, and the mode in which they had been 
treated, they could be regarded as tamed or reclaimed. The jury 
found that the park had all the incidents of a legal park, and that the 
animals had been originally wild, but had been reclaimed. Upon the 
hearing of a rule nisi for a new trial before Lord Chief Justice Wilde 
and Justices Maule, Coltman, and Cresswell, the court, referring to the 
objection that the jury had been misdirected, said: "That it was 
proper to leave the question to the jury in the terms in which the issue 
is expressly joined can not be disputed, and the direction that that 
question must be determined by referring to the place in which tJie 
deer were Iceptj to the nature and habits of the animals^ and to tlie 
mode in which they were treated^ appears to the court to be a 
correct direction ; and it seems difficult to ascertain by what other 
means the question should be determined, whether the evidence in the 
case was such as to warrant a conclusion that the deer were tamed and 
reclaimed. The court is, therefore, of opinion that the rule can not be 
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supported on tlie ground of misdirection. It is not contended that 
there was no evidence fit to be submitted to the jury, and that, tlierefore, 
the plain tiff ought to have been nonsuited; but it is said that the weight 
of evidence was against the verdict. In considering whether the evi- 
dence warranted the verdict upon the issue, whether tlie deer were 
tamed or reclaimed, the observations made by Lord (.-hief Justice Willes 
in the case of Davies vs. Powell^ are deserving of attention. The dif- 
ference in regard to the mode and object of keeping deer in modern 
times from that which anciently prevailed, as pointed out by Lord Chief 
Justice Willes, can not be overlooked. It is truly stated that ornament 
and profit are the sole objects for which deer are now ordinarily kept, 
whether in ancient legal parks, or in modern inclosures so called; the 
instances being very rare in which deer in such places are kept and used 
for sport; indeed, their whole management differing very little, if at all, 
from that of sheep, or of any other animals kept for profit. And in this 
case, the evidence before adverted to was that the deer were regularly 
fed in the winter, and does with young were watched; the fawns taken 
as soon as dropped, and marked; selections from the herd made from 
time to time, fattened in places prepared for them, and afterwards sold 
or consumed, with no difference of circumstance than what attached, as 
before stated, to animals kept for profit and food. As to some being 
wild and some tiime, as it is said, individual animals no doubt differed, 
as individuals in almost every race of animals are found, under any 

circumstances, to differ in the degreeof tameness that behmgs to them 

• 

Of deer kept in stalls, some would be found tame and gentle, and others 
quite irreclaimable, in the sense of temper and quietness. Ui)on a 
question whether deer are tamed and reclaimed, each case must depend 
upon the 'particular facts of it ^ and in this case the court think that 
the facts were such as were proper to be submitted to the jury; and, as 
it was a question of fact for the jury, the court can not perceive any 
sulUcient grounds to warrant it in saying that the jury have come to a 
wrong conclusion upon the evidence, and do not feel authorized to dis- 
turb the verdict; and the rule for a new trial must, therefore, be dit*- 
charged." 

In Blades vs. ITiggSj {13 C, B. N. &, 8i4)^ in Exchequer Chamber, on 
appeal, wliich was an action for the conversion of rabbits, with a count 
for assault, and which, strictly, only involved the question whether 
game found, killed, and taken by a trespasser upon the land of another 
became the property of the owner of the soil, ratioiic soliy or was the 
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property of the trespasser, Baron Wilde, an English judge of high 
authority, Mellor, J., concurring, said: " It has been urged in this ca«e 
that an animal /erec naturce could not be the subject of individual prop- 
erty. But this is not so 5 for the common law affirmed a right of prop- 
erty in animals even though they were ferw naturw^ if they were 
restrained either by habit or inclosure within the lands of the owner. 
We have the authority of Lord Coke's reports for this right in respect 
of wild animals, such as hawks, deer, and game, if reclaimed, or swans 
or fish, if kel^t in a private moat or i)ond, or doves in a dove cote. But 
the right of property is not absolute; for, if such deer, game, etc., 
attain their wild condition again, the property in them is said to be lost. 
The principle of the common law seems, therefore, to be a very reason- 
able one, for in cases where either their own induced habits or the con- 
finement imposed by man have brought about in the existence of wild 
animals the character of fixed abode in a particular locality, the law does 
not refuse to recognize in the owner of the land which sustained them 
a property coextensive with that state of things." 

In Aniory vs. Flynn {10 Johns., New York, 102), which was an action 
of trover for two geese of the wild kind, but which had become so tame 
as to eat out of the hand, the court said: "The geese ought to have 
been considered as reclaimed, so as to be the subject of property. Their 
identity was ascertained; they were tame and gentle, and had lost the 
power or disposition to fly away. They had been frightened and chased 
by the defendant's son, with the knowledge that they belonged to the 
plaintiff, and the case affords no color for the inference that the geese 
had retained their natural liberty as wild fowl, and that the property 
in them had ceased." 

So in Ooff vs. Kilts {15 Wend., 550), which was trespass for taking 
and destroying a swarm of bees, and the honey made by them, it 
appeared that the swarm left the phiintiff^s hive, flew ofi*, and went into a 
tree on the land of another. The plaintiff (according to the report of 
the case) kept the bees in sight, followed them, and marked the tree 
into which they entered. Two months afterwards the tree was cut 
down, the bees killed, and the honey found in the tree tak/2n by the 
defendant and others. The plaintiff* recovered judgment in the court 
of original jurisdiction. Upon writ of error the higher court, speaking 
by Mr. Justice Nelson, an eminent jurist who, at a subsequent date, 
became a justice of the Supreme Court of the United States, said: 
"Animals ferce naturw, when reclaimed by the art and power of man, 
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are the subject of a qualified property; if they return to their natural 
liberty and wilduess, without the ani7nti8 revertendij it ceases. During 
the existence ot the qualified property, it is under the protection of 
the law the same as any other property and every invasion of it is 
redressed in the same manner. Bees aire fercB naturce, but when hived 
and reclaimed a person may have a qualified property in them by the 
law of nature, as well as the civil law. Occupation — that is, hiving or 
inclosing them — gives property in them. They are now a common spe- 
cies of property and an article of trade, and the wildness of their 
nature, by experience and practice, has become essentially subjected to 
the art and power of man. An unreclaimed swarm, like all other wild 
animals, belongs to the first occupant — in other words, to the person 
who first hives them ; but if the swarm fly from the hive of another, 
his qualified property continues so long as he can keep them in sight, 
and possesses the power to pursue them. Under these circumstances, 
no one else is entitled to take them J2 Black. Comm.^ 393; 2 Kenfs 
Comm.j 394.) The question here is not between the owner of the soil 
upon which the tree stood that included the swarm, and the owner of 
the bees ; as to him the owner of the bees would not be able to regain his 
property, or the fruits of it, without being guilty of trespass; but it by no 
means follows, from this predicament, that the right to the enjoyment of 
the property is lost ; that the bees therefore become again fercenaturw and 
belong to the first occupant. If a domestic or tame animal of one person 
should stray to the inclosure of another, the owner could not follow and 
retake it without being liable for a trespass. The absolute right of prop- 
erty, notwithstanding, would still continue in him. Of this there can be 
no doubt. So, in respect to the qualified property in the bees. If it con- 
tinued in the owner after they hived themselves and abode in the hollow 
tree, as this qualified interest is under the same protection of the law as if 
absolute, the like remedy existed in the case of an invasion of it. It can 
not, I think, be doubted thatif the property in the swarm continues while 
within sight of the owner — in other words, while he can distinguish and 
identify it in the air — that it equally belongs to him if it settles upon a 
branch or in the trunk of a tree, and remains there under his observation 
and charge. If a stranger has no right to take the swarm in the former 
case, and of which there seems no question, he ought not to be i^er- 
mitted to take it in the latter, when it is more confined and within the 
control of the occupant." 

Tliere is nothing to the contrary of this in Oillett vs. Mason (7 Johns. 
IG), cited by the learned counsel for Great Britain. In that case a 
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mere fiiulcr of bees claimed, as against one interested in the soil, the 
right to take them, upon the ground alone that he had marked the 
tree in which the bees were found. But the court decided that he 
could not acquire ownershii) by merely marking the tree, observing 
that "the land was not his, nor was it in his possession.^ 

In Smith's Treatise on Personal Property, a work recently published, 
the law is thus stated: "Another mode of obtaining title to iiersonal 
property by original acquisition, through occupancy, is by reclaiming 
animals wild by nature, ferce naturce. Wild animals belong to nobody 
in particular; yet they become the qualified property of Jiny one who sub 
jects them to his possession or power. The qualified propei'ty thus 
acquired continues in the captor while possession or control is main- 
tained, or until the animal becomes so far domesticated that it will not 
voluntarily leave without the animtus revertendu When this point is 
reached, the qualified has ripened into absolute property, the nature of 
the animal being changed from /era? naturce to domitce naturWy wild to 
tame. Until thus changed, and while in the possession or power of the 
captor, his qualified proi)erty will be fully under the cognizance and pro- 
tection of law; but if the animal escape and regjviu its natural freedom, 
without the animus revertendi, the captor's title is wholly lost, and any 
other person may rightfully take the fugitive, thereby acquiring the 
same qualified property possessed by the first captor; and so on indefi- 
nitely.'' After observing that the speculations of writers who attempt 
to draw the dividing line between the two classes of animals, wild 
and tame, and referring to animals that are classed as wild, the 
author proceeds: "Belonging to the latter [wild] class, are, however, 
some of an exceptionally mild typo that frequently become domesti- 
cated, and hence absolute property in their owners; among which are 
deer, horses, rabbits, doves, and others of like character. Honey bees 
are /era? naturw; but, when reclaimed and hived, they become the sub- 
jects of qualified property. • * If bees when hived escape, or a 
swarm departs from the hive, the owner does not lose his property in 
them so long as he pursues and is able to identify them. While proj)- 
erty in wild animals can be acquired only by occupancy, actual or r^)n- 
fitructive, an actual taking is not always nec^essary to create title; it is 
sufiicient if the pursuer bring the animal within his power or controV^ 
Sec. 37. 

Fi'om the principles thus announced by courts and jurists, this rule, 
at U<iist, may be fairly dednced as resting in sound reason, in natural 
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justice, and in a wise public policy: That although animals ferob 
naturcc, however valuable to the world, are not the subjects of prop- 
erty, w^hilo in their original condition of wildness, beyond the control 
of man for any purpose tchatever^ the law will yet recognize a right of 
property in them in favor of one who, by acting upon their natural 
instincts, and by care, watchfulness, self denial, and industry, induces 
or causes them to abide for stated periods in each year, upon his 
premises, so that he, and he only, is in a position to deal tcith the race 
as a whole, taking its increase regularly for commercial purposes 
icithoiit impairing the stock. The authorities proceed upon these 
grounds : That '* occupation," as it is called, is the foundation of prop- 
erty in animals ferce naturw; that the right of property is not lost 
when the animals are away from their accustomed habitation provided 
for them upon the premises of the owner, as long as their absence 
is accompanied with the intention to return; and that such inten- 
tion is deemed to exist while they have the habit of returning. 
Occupation is a fact to be determined with reference to the nature 
and habits of each particular race of animals. What is suificient 
occupation in respect to some animals may be wholly inadequate to 
give a right of property in others. While each case must depend 
ui)on its own facts, there must be, in every case of animals/er«p naturcBt 
in ;vhich a right of property is asserted, stich an occupation as will 
enable the owner or controller of the premises to which they habitually 
resort to establish a husbandry in respect to them — an occupation which 
gives, at least, such certain, continuous control of them that their 
increase can be regularly taken for man's use without impairing 
the stock. Of course, without occupation, the animus revertendi will 
not alone, or in itself, avail to give a right of property in wild animals. 
But the animus revertendi will continue a right of proi)erty acquired 
effectively by occupation. The intention or habit of returning to the 
premises of the occupier must coexist, at all time^, with the fact of 
occupation. If that intention or habit ceases, that is, if the animals 
])ermanently depart from the premises of the owner, the rights acquired 
by occupation are lost, and tiicy will become the property of the first 
taker. It is this liability to change in ownership resulting from the loss 
of control by man, to which writers refer when they speak of qualified 
proi)erty in animals ferce naturw, as distinguished from that full, com- 
plete, absolute ])roperty that may be lost only by the consent, express 
or implied, of the owner. 
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Let us see what are the analogies between the case of these fur seals 
and the case of certain animals, /erce naturw, which, according to uni- 
versal law, may become the subject of individual property. This mode 
of reasoning, although pronounced in argument to be unsafe and likely 
to mislead, has the sanction of experience. A very large proportion 
of the judicial decisions in both the United States and Great Britain 
rest upon the application that has been made in cases, new in their 
circumstances, of the principle of rules announced in prior cases. Parke, 
J. in Mirehome vs. Bennell, 8 Bingham, p. 515, declared it to be of import- 
ance to keep this principle of decision steadily in view, not merely for the 
determination of the particular case, but for the interests of the law as 
a science. And Dr. Phillimore has well said that analogy has great 
influence on the decisions of international as well as of municipal 
tribunals. 1 Phillimore, § 39. Another writer declares analogy to be 
the instrument of the progress and development of the law. Bowyer^s 
Readings, p. 88. If the conditions, which courts and jurists have held 
to be sufficient to give a right of property in certain useful animals 
feroi natura:, substantially exist in the cases of other wild animals, 
valuable to mankind, and in respect to which no ruling has been made, 
then the principle of the prior cases, so far as applioable, may well be 
recognized and enforced in subsequent cases. 

In what way, according to the authorities, may property be acquired 
in a swarm of beest All that need be done by man, as a condition of 
acquiring property in them, is to provide, on his premises, a place or 
hive where they may abide, to which they may come and go at will, 
and at which a proper proportion of their honey can be obtained from 
time to time. While in some countries bees are fed, as a general rule 
they gather, here and there, without man's aid, all that is necessary to 
nourish them. The owner never puts bis hand upon the swarm, or 
ui)on individual bees, though he might shut them up, from time to time, 
in their hive. It iias never occurred to any writer or court to consider 
whether ownership of the swarm depended upontheability of theownerto 
identify, and prove ownership of, each individual bee. The question 
of property does not arise as to individual bees, but only in respect to 
the swarm. All that the owner need do is to provide a place for the 
swarm, abstain from taking all the honey made by the bees, but leaving 
enough to sustain them until the next year, and i)rotect them against 
disturbance while in the hive. That being done, as long as they occupy 
that hive for their abiding place, when not moving through the air, and 
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ak loDg as tlicy are in the habit of retiiiniiig to it, or can bo pursued, 
and identified when absent from their hive, the law gives to the owner 
of the premises a right of property in the ^warm. Possession, in fact, 
of the swarm, or of the individual bees, is not otherwise necessary. 
Possession, in law, exists, if the swarm regularly abides in the hive 
so that the product can be regularly obtained for man's use. And 
when the swarm flies abroad the right of property is not lost as long as it 
can be pursued and identified, and does not establish another habitation. 
And this right attaches not only to the swarm that has continuously 
occupied the hive provided for it, but to new swarms which go out 
from overpopulated hives in search of another home. The latter, 
equally with the original swarm, remain the property of the owner 
of the hive, wherever they may go, as long as they can be identified 
and until all hope of their being recovered is abandoned. 

In the case of wild pigeons, what must man do that he may acquire 
property in them ? Nothing more than to provide a place or box in 
which they can take shelter, and where they can breed and rear their 
young in safety. There is no possession in the owner other than that 
coming from his occupancy of the land, and from his ownership and 
control of the place provided for the use of the flock. Tliere is no 
handling (as there could not be) of individual pigeons constituting the 
flock. But the owner holds such relations to the flock that he can reg- 
ularly take its increase without diminishing the stock, so long as they 
continue to frequent the place provided for them. While the capac- 
ity to do that exists, the originjvl "occupation,'' the foundiition of the 
right of property, remains in full force. 

In the case of deer, naturally wild, all that is essential to the acquisi- 
tion of property in them by man is that he provide or keep a place for 
them, to which, by reason of hia care, industry, and forbearance they 
habitually resort, and where they remain with such regularity under his 
general supervision, control, and protection that he can, without impair- 
ing the stock, reap the benefit of the increase. In the cases cited from the 
English courts, it does not appear that the deer were taken into actual 
custody. Their owner simply built a fence around a forest of vast 
extent, in which the deer roamed at will. Their owner could not lay 
his hands upon the deer at pleasure. They could be actually taken 
only as other deer of the forest were taken, by shooting, or with dogs. 
The owners simply protected them and made a husbandry of them. 

fjjmilar obscfvi^tious may be ipa4Q \n respect to ge^se and swaus. If 
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by care and industry a place is provided for them, where they can abide 
iu safety for the purposes of breeding, to which they habitually come, 
and where they are protected from disturbance, so that their increase 
may be regularly taken for man's use, all is done that is required to give 
property in them. While these conditions exist, the right of property 
remains. 

The instinct of a wild animal to resort, for the first time, to a par- 
ticular place is not, in the case of bees, pigeons, deer, wild geese, or 
swans, the creation of man. But, in a substantial sense, their subse- 
quent return to and remaining at that place from time to time, so 
that a husbandry can be established with respect to them, is duo to the 
self denial, care and industry of the person who provides for them a 
place which he maintains and protects for their use. They do not, 
under the circumstances stated, become tame, within the literal mean- 
ing of that word, and so as to lose all their original wildness of nature; 
but, ill the eye of the law, they are so far reclaimed from their natural 
condition of wildness that they do not always fly from the presence of man, 
or escape from his dominion and control, but, as the result of his lU't and 
industry, remain so far in his power, that their i^roduct can be utilized 
with the same regularity, and almost as rciulily, as the product of 
domestic animals may be utilized. 

It has been said that the coming of these fur seals to the Pribilof 
Islands, from year to year, for the purposes already indicated, is not 
to be attributed to anything that the United States, as the owner of 
the islands, has done, or has refrained from doing. Is this truet Pre- 
mising that it is not the number of things done, which determines 
the value of what is done, let me ask, whether the United States 
has done all that is necessary in order to utilize this race, with- 
out destroying it, or imperiling its existence. Would the seals 
continue to come to Pribilof Islands, from year to year, if, by 
the direction or with the assent of the United States, they were 
met, as they might be, at the shore of the islands, and driven back into 
the water! Would they remain on the islands during the breeding 
season except for the care taken, under regulations prescribed by the 
United States, to induce them to do so, and except tor the protection 
afforded them, while on the islands, against the pursuit of seal hunters 
having in view immediate profit for themselves rather than the 
preservation of these animals for the benefit of mankind? These 
questions must receive an answer in the negative. In view of the 
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habits of the seals, and of the absolute necessity of their being upon 
laud, for several months in each year, for purposes, at least, of 
breeding and of rearing their young, it cannot be doubted that the 
very existence of the race depends upon their being cared for and 
protected at tlie place to which they habitually resort, and to which, 
when going back into the sea, they will certainly return the suc- 
ceeding spring and summer. It will not do to say that these animals, 
if not allowed to occupy the Pribilof Islands, would seek some other 
breeding grounds; for, if any change of location should ever take 
place, the same questions would arise between the owner of the new 
breeding grounds and pelagic sealers that are presented in this case. 
But the possibility that these seals, if driven to that course, might 
seek a new location, can not be miule the basis of action by this 
Tribunal or afl'ect the principles involved in the question submitted 
for determination; for, we know that these seals, with abundant oppor- 
tunities to select other breeding grounds, have, for more than a cen- 
tury past, occupied Pribilof Islands as their land home. And there 
is no reason to believe that they will go elsewhere, as long as the 
United States keeps those islands exclusively as their breeding 
grounds, and takes care that they are not disturbed by merciless 
pelagic sealers who kill without regard to sex, and slaughter mother 
seals about to deliver their young without the slightest concern 
on that account. The presumption is conclusive that there are no 
coasts, near or on the migration-route of these animals, which present 
the same climatic and other conditions as are found by them at 
Pribilof Islands. 

In respect to the fur seals frequenting the Pribilof Islands, what did 
Kussia do, and what has the United States, succeeding to its rights, 
done, in order to bring them within the rules of property applicable to 
animals feree natures which may be the basis of a permanent hus- 
bandry? Neither hive, bo-V, park, nor other enclosure, has been pro- 
vided for them, as in the case of bees, pigeons, and deer, respectively, 
because such a provision is forbidden by the nature and habits of the 
animals, and would be absolutely useless for any practical purpose. 
But an abiding x>lace for all the purposes for which they must, of 
necessity, come to and remain upon land, has been provided for them. 
Upon the discovery by Eussia of the Pribilof Islands it was ascer- 
tained that this race made it their land home. Eussia desired this 
condition of things to continue in order that these animals might he 
11492 11 
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utilized for public and couiinercial purposes, and to tliat end regnla* 
tions were established restricting the number to be taken annually 
for such purposes. That system has been perpetuated and imi)roved 
by the United States, with the result that the return of these seals 
to the Pribilof Islands, from year to year, in the same months, and 
their remaining ux)on the islands for stated periods, and so that a 
due proportion of males may be taken without at all disturbing the 
herd in its entirety, is absolutely assured, provided only the extermi- 
nation of the race by pelagic sealing is prevented. 

But this is not all. We have seen that by an act of Congress, passed 
soon after the United States acquired Pribilof Islands, the islands of St. 
Paul and St. George were set apart as the land home of these animals. 
A place was thus provided for them where they could abide wliile 
breeding, and rearing their young, and while their coats of fur were 
undergoing a change. Only a limited number of i)erson8 are allowed 
to go to or remain on the islands. Eegulations have been estab- 
lished preventing the herd from beiug unduly disturbed while 
there. Enormous expense has been incurred in i)roviding vessels to 
guard the breeding grounds against marauding pai'ties engaged in seal 
hunting; and the Government of the United States protects the race 
against indiscriminate slaughter while on land. The precautions thus 
taken for the preservation of the herd may sometimes have been evaded, 
but it is not to be doubted that if raiders were permitted, without restric- 
tion, to capture and kill these seals while on the islands, the race would 
be speedily exterminatetl as other animals of like kind have been 
destroyed in the waters of the Southern Ocean. Further, the United 
States, recognizing the value of this race of animals to itself and to com- 
merce, forbears to impair the stock through indiscriminate killing, and 
not only forbids, under severe penalties, the killing of female seals, but 
limits the taking on the islands each year to such a proportion of 
males as can safely be taken, for commercial purposes, without 
destroying the race. 

If these animals, from their nature and habits, needed jin actual 
shelter over their heads while at the breeding grounds, and such a 
shelter was, in fact, provided for them by the Uniteil States, could 
human ingenuity distinguish the case, in principle, from that of other 
valuable animals ferce naturce, in which, by the law everywhere, prop- 
erty may be acquired by the care and industry of man! Instead of 
such shelter for their protection during storm and rain the United 
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States provides them with whrtt their natures and necessities require, 
uainely, a laud home where, without disturbance, they breed and rear 
Uieir young, and where the safety of the race from pursuit and desti'uc- 
tion, while at that home, is assured. All this has been done at great 
expense, and by the exercise of care and supervision. To say that the 
Uiiitcd States, by providing upon its land a hive for a swarm of bees, 
or a box for a flock of pigeons, or a place for a lot of deer, in which 
those animals respectively may abide while breeding and rearing their 
youug, or for other purposes required by their nature, will become the 
owner of such animals as long as they have the habit of returning to 
the places so provided for them, whereby their product may be regu- 
larly taken for man's use, and yet that it cannot become the owner of 
a herd or family of fur seals born and reared upon its islands, and 
for which it i)rovides a land home where they breed and rear their 
young, where they abide in safety, during stated periods, and to which 
they regularly return, so that the increase may be taken for com- 
mercial purposes without impairing the stock, is, I submit, repugnant 
to sound reason and inconsistent with recognized principles in the law 
of proi)erty. 

It is said that these islands, before their discovery by Bussian navi- 
gators, were the land home of these animals, aud, consequently; that 
the seals wore not provided with that home by Kussia or by the United 
States, w h ich succeeded to Russia's rights. The answer is, that after such 
discovery the islands of St. Paul and St. George have continued, for 
more than a century, to be the land home of these animals only be- 
cause Kussia, aud subsequently the United States, so ordered. If the 
United States desired to establish a naval post on Pribilof Islands, 
or to use those islands for any other public purpose different from 
those for which they have been used since 18G7, it could easily drive 
the seals back into the sea when they attempted to "haul up" on the 
islands during the breeding season. Such treatment might result in 
the destruction of the race, as we cannot be sure from any evidence 
before us that any other islands would be suitable for their i)urposes. 
But no such treatment is, in fact, accorded to them. On the contrary, 
the islands are preserved for their use as a land home. It is as if the 
United States had said, upon the acquisition of the islands of St. Paul 
and St. George: "These valuable animals have their breeding grounds 
here; other animals of like kind have been exterminated by indiscrim- 
inate slaughter, or for the want of governmental protection; this race 
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shall be preserved from destruction so that maiikiud can get the ben- 
elit of thein for food and for raiment; to that end these islands shall not, 
as is the case in res[)ect to other parts of the pnblic domain, be subject 
to settlement, but shall be set apart as the habitation of these aniaials 
exclusively, where they may breed and rear their young; and they shall 
be protected from molestation by seal-hunters while on the islands, 
and only such portion of males allowed to be taken, annually, as will 
not endanger the integrity of the herd a« a whole." All this, it is 
argued by counsel for the British Government, is not equivalent to 
<' occupation,'' as that word is understood in the law regulating the 
acquisition of property in animals ferw natune, and is of less con- 
sequence, as a means of acquiring proi)erty in these seals, than that 
which is done when a hive is provided for bees, or boxes for i)igeona, 
or a place for deer. The fact is, the case of these seals is made stronger 
in consequence of their peculiar nature and habits of life; their home 
on American soil is a permanent home, necessary to their existence, 
and in respect to which they never lose the animus revertendi. 

Again, it has been suggested that these animals pass much of their 
time in the high seas, which are free to all, for purposes of food. But 
that is quite as immaterial as to say, in the case of bees and pigeons, 
that they pass the most, or nuich, of their time in the open air, which is 
free to all. The circumstance that these fur seals go great distances 
from the Pribilof Islands in search of food can not afifect the principle 
involved. Suppose they passed each day in the sea, just beyond the 
outer line of territorial waters, but returned each night to the islands; 
the question of ownership would be precisely the same, in respect to 
the principles governing it, as is now presented, because we know that 
while these seals go regularly, at stated periods, each year, over the 
same route, into the North Pacific Ocean, they return by the same route 
substantially, at the same time in each year, to their breeding grounds on 
the islands of St. Paul and St. George. The length of time which they 
l)ass in the high seas, in search of food, is wholly immaterial, in view 
of the fact that they will return at a particular tiuie to their land home. 
They are unlike in their habits any other known animal that passes its 
time partly on land and partly in the high seas. They are not products 
of the sea. They can not breathe under the water. They are, in every 
substantial sense, as much appurtenant to the islands on which they 
are born, and where they breed and rear their young, as if they never 
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passed beyond ten itoiial waters. Notwitlistaiiding tLey freqnent tLe 
sea for piiri)oses of food, they are strictly laud, rather thau uiariue, 
animals, because they are conceived and are born and reared on land, 
could not be conceived nor come into existence in the waters of the 
ocean, and must, from the necessities of their jiature, abide ui)on land 
at stated periods. 

Kext, it is said that some of the seals which have been on the islands 
of St. Paul are known to have gone the succeeding year to the island * 
of St. George. The proof on that point is too slight and unsatisfactory 
to be regarded. But if the fact be as suggested, it would be wholly 
immaterial in the present inquiry; for both islands, taken together, are 
the property of one nation, and that nation only is in a position to deal 
with the race as a whole and save it from extermination. 

I have not understood learned counsel to dispute the proposition 
that, according to the jurisprudence of all civilized nations, some 
animals fer(B nafurce are susceptible of ownership. !Nor do they 
insist that the i)rinciples recognized in the Eoman law, and equally 
in England and the United States, in respect to the acquisition of 
propej^y in bees, pigeons, deer, etc., do not obtain in all civilized coun- 
tries. We have not been referred to any instance in which it has been 
otherwise declared. But it is earnestly contended that the differences 
between fur seals on one side and bees, i)igeons, deer, and the like, 
on the other side, are such as to preclude the application to the former 
of the rules determining the acquisition of property in the latter 
class of animals. That all these animals are unlike in many respects 
no one will dispute. But this circumstance is not of legal conse- 
quence, unless the difterences are such as to prevent the aj^plication 
of the general rule i)rescribing the conditions on which property may 
be acquired in wild animals. There are no two classes of domestic 
animals exactly alike in their nature and habits, but there are qualities 
common to all such animals wiiich justify the law not only in declar- 
ing them to be the subject of ownership by man, but in declaring 
tliat the right of property in them is not lost while they are absent 
from the owner, even without the intention of returning to his i)Osess- 
sion. Now, upon what ground rests the general rule thift animals 
fercv naturce may not become the subject of property! And why does 
the law recognize exceptions to that rule in the case of some animals 
which admittedly belong, in their original condition, to that class! 
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Tlic j^enoral rule that wild animals become the property of the first 
taker i)roceeds upon the ground, stated in the Institutes of Justinian, 
that "natural reason gives to the first occupant that which had no pre- 
vious owner." But there are exceptions to the general rule that arise 
from the necessary wants of society. To the end that it maj 
not lose the benefit of valuable animals, exhaustible in quantity, 
society, in other words, the law speaking for organized society, stimu- 
lates the exercise of care, industry, and self-denial, by permitting 
•ownership in such wild animals as can be induced to come and 
remain so far under human control and supervision that tlieir prod- 
uct can be regularl}^ utilized for the use of mankind without injury to 
the stock. And this right of property is under the protection of the 
law. If the law did not so declare the inevitable result would be 
the extermination, by waste or consumption, of many animals that 
the world needs and with which it would not willingly part. 

With respect to wild animals which by universal assent come within 
the exception to the general rule, the law, I repeat, has prescribed certain 
conditions asessential to the acquisition of property in them. These con- 
ditions all point to such occupation or control of the animals by man — ^the 
result of his care, industry, and self-denial — as indicates his capacity 
to reap, regularly, their product without materially diminisli^ftg the 
race itself. And as such conditions may all be i)crformed in the 
case of bees, pigeons, deer, and the like, the law, in the interest of 
society, that its wants may be supplied, recognizes a right of property 
in siich animals in every case where the conditions have, in fact, been 
performed and can be maintained. The only qualit}'^ common to all of 
these animals is that man by art and industry may acquire such pos- 
session and control as will enable him to render to society the useful 
service, necessary to human life, of reaping from them their regular 
increase without destroying the stock. This benefit society cannot 
have, unless it rewards the industry and self denial so practiced with the 
right of property; and, therefore, it does so reward those qualities. No 
man would cultivate bees and furnish the market with honey unless he 
was promised property in both the original and new swarms. No man 
would furnish a place for and "cultivate" wild geese, swans, and pig- 
eons, unless they were protected as property, while they are temporarily 
out of his "possession. No man would care for wild deer by enclosing 
the forest, watching the does when they drox)ped their fawns, making 
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selections for sLiuglitcr, nnless Lo was awarded tbe riglit of prop- 
erty in respect to such deer. Out of tliis condition of things arises tbe 
rule, to wbicli I bave adverted, that wbenever, by tbe art and industry 
of man, useful wild animals come so far under control tliat tbey can be 
and are so dealt witb by him, tbat he may carry on this species of 
husbandry witb them, take tlieir whole annual product for human con- 
sumption and yet preserve the stock, he has, by universal jurisprudence, 
a property in them, and when he can not, or does not do this, he has no 
right of property. This is the true teaching of the cases and authorities 
to which reference has been made. Tbe property which they recognize 
is tbat most appropriately described by Blackstone as property per 
indusiriam. Expressed in its simplest and most general form, tbe truth, 
wbicli the authorities cited enforce, is that whenever any useful thing, 
not already appropriated, is dependent for its existence on the art and 
industry of man — whenever man can truly say of a particular useful 
thing tbat it is the product of his care and labor, or would not exist 
without his care and labor — then he may claim that thing as his prop- 
erty. 

Do not all these conditions exist in the case of the fur-seals fre- 
quenting the Pribilof Islands? Are tbey not met more certainly in 
respect to these animals than in the case of those wild iinimals which 
tbe authorities uniformly declare may be appropriated by and become 
the property of man! Are not these fur seals, when on the Pribilof 
Islands, so completely in the power of the United States that the entire 
herd could be taken in any one breeding season! Is it not due to the 
care, self-denial and supervision of the United States that these ani- 
mals regularly return, at stated times, to those islands, and remain 
there, for such long periods, and under such circumstances, tbat a 
proper proportion of their increase can be readily taken for purposes 
of revenue and commerce without at all endangering the race! Must 
not the race perish — would it not long since have perished from the 
earth — except for tbe care and self-denial practised towards it by 
the United States! Is it not beyond dispute that pelagic sealing is 
certainly and rapidly destructive of this race! Can this race be 
preserved for the world unless it is recognized as the property of that 
nation which, alone of all tbe nations, can protect it from extermina- 
tion? The care a? id labor which the United States exerts m respect 
to these animals is to withdraw the Pribilof Islands from all other pos- 
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sible uses and devote thoin to tbese seals; to guard them, at enormous 
expense, from outside depredation; and to refrain from taking any 
females, and only a due proportion of males, thereby leaving the stock 
unimpaired. If either one of tlicse forms of care be withdrawn the race 
would be swept away with a rapidity only commensurate with the 
neglect. Human society can have no other interest in useful animals, 
bestowed for the comfort and sustenance of man, except to preserve the 
race so that its product may be perpetually enjoyed. If it can obtain 
this service from one nation only it must of necessity employ that 
nation and decree to it the appropriate reward. The United States 
is in a position to render that service. Other nations and their subjects 
can touch these animals on the sea alone; but they can touch them 
only to destroy, because the animals cannot possibly be taken on the 
sea, to any material extent, without speedily exterminating the race. 
The divine law, reason, justice, and the municipal jurisprudence of all 
civilized nations, and therefore, as I submit, international law, all con- 
cur in declaring that the right thus to destroy that which all mankind 
is interested in preserving does not exist. 

The suggestion has been earnestly pressed that there can be no 
such appropriation or occupation of these animals, as is requisite to 
give property, except in respect to such of them as are captured and 
taken into actual, physical possession. The idea underlying this 
suggestion is, that there cannot be any legal possession of these fur- 
seals until they are confined or shut up in an inclosure of some kind. 
But this view entirely ignores all consideration of what, in view of the 
nature and habits of the particular animals, is essential to be done 
in order that they may come under such control that their increase 
may be regularly taken for use, leaving the stock unimpaired. As to 
some animals ferce naturw, no such result can x>ossibly be attained 
unless they are effectively restrained in their liberty by actual confine- 
ment. In cases of that kind the right of property is of course lost 
when manual custody ceases, for the obvious reason that the 
increase of such animals can never be obtained for the use of 
man in the absence of their actual continuous confinement. 
When, therefore, the right of property rests, as in the case of 
some animals it unquestionably does, alone on actual physical 
custody, such right is lost when the custody ceases. But, when 
continuous confinement or custody is not essential in order that the 
product may be regularly and certainly obtained, then such control as 
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is consistent with tlie nature of the animals and as will suflice to 
enable man to establish a husbandry in respect to them, whereby 
tlie product may be reguhirly secured, is all that the law requires in 
onier to give property. Hence, in the cases of bees, pigeoiis, and deer, 
actual manual custody is not vital, but ownership and legal possession 
coexist when tliere is such control that the annual increase, by means 
of the owner's care and industry, can be readily taken. Whether 
boxing up, or fencing, or actual confineinent in some mode, of animals 
ferx naturcB, is essential, as a foundation of the right of property, 
must always depend upon the nature of the particular animal. 
Actual, continuous possession of the entire race is never necessary to 
accomplish the ends for which society instituted i)roperty. The funda- 
mental inquiry, in every case, I repeat, is whether the person claiming 
a right of property in i)articular valuable animals ferce natiircc has 
such general custody or control of the race, such capacity to deal tcith it 
as a whole, that he is capable of regularly taking their increase at the 
I)lace to which they habitually, regularly resort, and which his care and 
industry has provided as their habitation. This inquiry is the only 
one at all consistent with, or that will certainly secure, those beneficial 
ends for the accomplishment of which the law wisely enables man to 
acquire, under given conditions, a property in such animjils, and 
protects his rights in that regard, as long as he is capable of utilizing 
their increase for commercial purposes. Such right of property is 
qualified only in the sense that it may be lost by the act of the 
animal in leaving the premises of the owner and never returning. 

As illustrating their view of the question of possession, the learned 
counsel for Great Britain quote this passage from thetreatiseof Pollock 
and Wright on Possession in the Common Law; ^^On the same ground 
trespass or theft can not at common law be committed of living animals 
feroi naturw unless they are tamed or confined. They may be in the 
park or pond of a person who has the exclusive right to take them, but 
they arc not in his possession unless they are so confined or so power- 
less by reason of immaturity that they can be taken at pleasure with 
certainty.'' p, 231, But the authors add, in the next succeeding para- 
graphs, these significant words: ^' An animal once tamed or reclaimed 
may continue in a man's possession although it fly or run abroad at 
will, if it is in the habit of returning regularly to a place where it is 
under his comjyle control. Such habit is commonly called animus 
revertcndip The same authors say: "To determine what acts will bo 
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sufficient in a particular case we nuist attend to tlie circumstances, and 
especially to the nature of the thing dealt with, and tlie manner in 
which things of the same kind are habitually used and enjoyed. 
• ♦ • Again, there is another and quite different way in which 
possession in hiw may be independent of de facto possession. We 
may find it convenient that a possessor shall not lose his rights merely 
by losing physical control, and we may so mould the legal incidents of 
possession once acquired that possession in law shall continue though 
there be but a shadow of real or apparent physical power, or no such 
power at all. Thisthe Common Law hasboldly and fully done. • • • 
Legal possession, in our law, may continue even though the object be to 
common apprehension really lost or abandoned.'' P. 13, 18. 

The whole subject of possession, as distinguished from ownership, is 
fully examined in Tlunter's Eoman Law. " Possession,'' thai author 
says, ^*is the occupation of anything with the intention of holding it as 
owner," and " a thing is said to be occupied or held when the occupier 
is in a position to deal iclth it.^ Again, " In acquiring possession of 
objects not before owned or possessed by others, the question is whether 
the intending possessor has so far overcome the physical difficulties as 
to he able freely to deal tcith the suhjectP^ In reference to possession of 
things not before owned {res nullius) or possessed, the author says that 
<^in such cases to acquire possession is, at the same time, to acquire 
ownership." Among the examples given by him are those given in the 
institutes of Justinian and in the Commentaries of Gains, to which refer- 
ence has already been made, namely, animals feras natures which habit- 
ually go away and return to the place provided for them. If while they 
are absent the occupier has not abandoned the intention of dealing with 
them to the exclusion of all other persons, so as to take their increase 
regularly at the places provided for them, his possession remains 
while they have the habit of returning. Under such circumstances, and 
although the animal is for a time out of the view of the occupier, the 
law holds that neither "occupation" nor the intention to exclude otliers 
— both of which are necessary to constitute possession — have ceased to 
exist. Hunterh Roman LatOy 2d ed,, pp. 341^ 3i4j 345, Title Possession. 

Of course it is not to be disputed in this case that the United 
States, by what it has done and can do on the islands of St. Paul and 
St. George, is in a position where it can deal with this entire race of 
animals so as regularly to take their increase without materially aflFect- 
ing its existence or integrity, nor that it has intended to appropriate 
or "occupy" this herd to the exclusion of all other nations or peoples. 
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Speculate as we may about some aspects of tliis case, or differ as we 
may about the weight of evidence upon some points, this is abso- 
lutely certain: If the United States had actual manual custody of 
each of these animals, at all times in the year, it could not properly deal 
with them in any other mode than that pursued by it, namely, to take 
only such part of the males each year as will leave the race or herd unim- 
paired in its entirety for tlie use of man. And they can not i^ossibly be 
dealt with in that manner^ and with such results^ except by the United 
States or its licensees, or at any other place than at the breeding grounds 
on its islands. All this is so clearly estJiblished that no one, having the 
sliglitest regard for the evidence, will assert the contrary. 

I have referred to the self-denial practiced by the United States in 
restricting the taking of seals at the Pribilof Islands to males of proper 
age and in such limited numbers as will not cause a substantial impair- 
ment of the stock. The Government of that country, let me repeat, has 
the power, if it chooses to exercise it, of taking in any one year such an 
undue proportion of the seals, male and female, which frequent its 
islands as would give the United States an immediate profit of large 
amount. Its power over the seals while on the islands is so absolute 
that, as counsel suggest, it could practically exterminate the race 
almost at one stroke. But it recognizes a moral obligation resting 
ui)on it to preserve, not to destroy, a race of animals useful to the world. 
In order that the species nniy be preserved for itself and for mankind it 
abstains from sacrificing the race for the sake of temporary or present 
profit. This abstinence is industry under another name. And this 
])rinciple of abstinence, or saving, is recognized by all writers upon 
economic questions as a potent agency in the creation of wealth and in 
the progress of the world. 

John Stuart Mill, in his Principles of Economy, has said that "as the 
wagesof the laborer is the remuneration of labor, so the profits of the 
cai)italists are properly the remuneration of abstinence.^ Vol. 2, 
p. 481, 

A recent writer upon the ethics of usury and interest has said: "On 
the hypothesis that all have equal opportunities of social progress, the 
social destroyers of its wealth deserve condemnation, while those who 
have served the cause of progress by saving from personal consumption 
a part of the earth's produce and devoting it to the improvement of 
national mechanism have a claim to an award proportioned to their 
service and to the efforts which they have made in rendering it. These 
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arc tlie conditions of advance in civilization in the arts and sciences, in 
literature, find religion. For command over nature differentiates 
the civilized man from the savage. * • ♦ It appears, hence, how 
accurate is the common phrase which calls thrift 'saving.' Economist* 
favor such other words as 'abstinence,' deferred 'enjoyment,' and the 
likej but to 'save' expresses the primary idea that somethiug has been 
saved from the destruction to which mere animal instinct would devote 
it. In such salvage lies the progress of the human species from sav- 
agery to godhead. By how much has been thus saved has the salva- 
tion, material, mental, and moral, of the race been achieved." BliaS' 
ar^% Ethics and Usury, 1892, p. 26 et seq. "The origin of all capital,*^ 
says another Avriter, "is abstinence, and the reward of this absti- 
nence is profit." Perry^s Introduction to Political Economyj p. 115, 

If it be said that a difficulty in the way of awarding to the United 
States a right of property in these seals is the impossibility of identify- 
ing any particular body of seals as frequenting or habitually resorting 
to the Pribilof Islands, the answer is that no such descripticm of the 
situation is justified by the evidence before us. It may be that here 
and there, in the great ocean separating the American and Asiatic coasts 
may be found stray, scattered fur seals, of which it might be difficult 
to say, while they are in the water, and not immediately under the eye, 
that they belong to a particular herd of northern fur seals, just as it 
would be difficult to identify a wild pigeon as belonging to a particular 
flock, or individual bees as belonging to a particular swarm hived at a 
named place. But such facts can not affect the principle involved in 
such cases. The evidence is overwhelming that the migratory routes 
of the northern fur seals frequenting the islands on the Asiatic and 
Japan coasts are separated by more than 800 miles from the migration 
routes of the fur seals habitually resorting to Bering Sea and frequenting 
the Pribilof Islands. There is no appreciable intermingling of the Pri* 
bilof seals with other fur seals of the same general species. If there are 
any exceptions to this rule they fire so rare and relate to so few seal-s as 
to be of no consequence in the inquiry whether the fur seals frequenting 
or habitually resorting to the Pribilof Islands do not constitute, substan- 
tially, a collective body or herd separate and distinct from every other 
herd of the same species. That they do constitute a separate Jind dis- 
tinct herd is so clearly established that a statement to the contrary 
might well cause surprise to any one at all familiar with the evidence 
submitted to us, or who is able to consider it without regard to special 
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interests depending npon the action of this Tribnnal. The treaty identi- 
ties the herd to which regulations are to api)ly by the fi\ct of their habitu- 
ally resorting to the waters and islands of Bering Sea, If the award so 
describes them there will be no uncertainty in the decree. National 
legislatures and courts will find no difficulty in following the award, 
either in making laws or in applying them to the proper seals. 

The only possible objection that can be urged against the claim of 
ownership of these fur seal animals by the United States is the general 
rule that animals ferce naturae are not subject to individual owner- 
ship. But we have seen that, according to settled principles of 
law, an exception to this rule has been handed down to us, and is 
everywhere recognized, which admits of individual ownersliii) of 
useful wild animals, the supply of which is limited, and which, by 
reason of their nature and habits, and the control or power which 
man may acquire over them, are susceptible of ownership, that is, are 
capable of exclusive appropriation. All of these conditions are ful- 
filled in the case of the Pribilof fur seals. It is not denied that they 
are useful animals, or that the supply is limited. The experience of 
the past proves that the race can be easily exterminated if man is 
allowed to hunt and slaughter them wherever they may be found, on 
the hwid or in tlie high seas. It is e(iually beyond dispute that they 
may be exclusively appropriated, because they come, at stated periods, 
to the islands of the United States, where they remain under such con- 
trol that the increase can bo obtained for the benefit of the world with- 
out any injurious diminution of the stock. 

The reason why the doctrines to which I have adverted, have been 
taught more directly and fully in municipal jurisprudence is that ques- 
tions of property more frequently arise between individuals. Nations 
do not often engage in judicial controversy with each other upon ques- 
tions of this character. But there are some things which from their 
sitnation are susceptible only of national ownership. These have been 
considered by writers upon international law, and where the same 
grounds and reasons exist for the recognition of property, as between 
nations, that are found in the cases determined by concurring munici. 
pal law, they have conceded national ownership. Illustrations of this 
rule are the cases of pearl and other oyster beds, coral reefs, etc., situ- 
ated on the sea outside of territorial waters, in some instances thirty 
or more miles. These gifts of nature are exhaustible, and would be 
. oon exliausted if treated as ren nuUiuSj and left open to the iudiscrimi* 
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nate enjoymont of the people of all nations. They cannot well be 
enjoyed unless they are under particular control, so tliat tbe product 
may be taken at the right season and in limited amounts. In other 
words, they require that sort of care, restraint, and self-denial which 
is induced only by a recognition of property in those who bestow such 
care, and practice such restraint and self denial. I am relieved trom 
the necessity of showing that these things, even when beyond territorial 
waters, maybe appropriated as property by the nations in whose neigh- 
borhood they lie, and who choose to exercise the restraint and control 
required for their preservation; for, the opinions of great writers upon 
international law Jire explicit and concurring to that effect And Great 
Britiau in its counter case and by its counsel in argument, distinctly 
admit that they are the subject of property. Great Britian, in its Coun- 
ter Case, referring to the legislation affecting the pearl fisheries of Cey- 
lon, says that ^'the claim of Ceylon is not to an exceptional extent of 
water forming part of the high seas as incidental to the territorial 
sovereignty of the island, but is a claim to the products of certain sub- 
merged portions of the land, which have been treated from time imme- 
morial by the successive rulers of the island as subjects of property and 
jurisdiction." The counsel for the British Government, enforcing the 
theory that international law recognizes the right of a state to Require 
the soil under the sea, and consequently the products attached to it, 
and referring to theCeylon and other fisheries, say that this claim ^^uiay 
be legitimately made to oyster beds, pearl fisheries, and coral reefs.** 

But looking at the grounds upon which proi)erty in pearl and other 
oyster beds, coral reefs, and the like, rest, it immediately appears that 
those things are incax)able of occupation or possession in the ordinary 
sense of those words. That they are attached to the soil under the sea 
is not, it seems to nie, at all controlling in the inquiry as to i)roperty. No 
such reason is assigned by the writers ui)on international law. What 
they do say on the subject has reference to social utility and to the right 
of the nation, near whose territiuy, these things are found, to enfoy tht 
advantiujcH of its peculiar relation to them. Such things are exhaust- 
ible; there is not enough for all; if left open to indiscriminate and 
unregnlated attiU'k they would be destroyed; whereby a particular 
nation would be iiyured. 

Puffen(h)rf says: "As for fishing, though it hath much more abund- 
ant subject in the sea than in lakes or rivers, yet 'tis manifest that it 
may in part bo exhausted, and that if all nations should desire such 
right and liberty near the coast of any particuhu* country, that oounfary 
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must bo very much prcjncliccd in this respect; especially since 'tis very 
usual that some particular kind of fish, or perhaps some more precious 
commodit}', as pearls, coral, amber, or the like, are to be found only in 
one part of the sea, and that of no considerable extent. In this case, 
there is no reason why the borderers should not rather challenge to 
themselves this happiness of a wealthy shore or sea than those who 
are sealed at a distance from if Law of Nature and Nations^ Bh. 4y 
Chap. 5, Sec. 7. 

Vattel, upon the same general subject: "The various uses of the sea 
near the coasts render it very susceptible of property. It furnishes 
fish, shells, pearls, amber, etc. Now, in all these respects, its use is 
not inexhaustible ; wherefore the nation to whom the coasts belong may 
appropriate to themselves, and convert to their own profit, an advan- 
tage which nature has so placed within their reach as to enable them 
conveniently to take possession of it in the same manner as they pos- 
sessed themselves of the dominion of the land they inhabit. Who can 
doubt that the peai^l fisheries of Bahren and Ceylon may lawfully 
become property! And, though, where the catching of fish is the 
only object, the fishery appears less liable to be exhausted; yet, if a 
nation have on their coast a particular fishery of a profitable nature, 
and of which they may become masters, shall they not be permitted 
to appropriate to themselves that bounteous gift of nature, as an 
appendage to the country they possess, and to reserve to themselves 
the grejit advantages which their commerce may thence derive in case 
there be a sufficient abundance of fish to furnish the neighboring 
nations"?'' Again: "A nation may appropriate to herself those 
things of which tl»e free and common use would be prejudicial or 
dangerous to her. This is a second reason for which governments 
extend their dominion over the sea along their coast as far as they 
are able to protect their right." Late of Nations, Bk. II, Chap. 23, 
Sees. 217, 288. This passage from Vattel is quoted by Sir Travers 
Twiss, who says: "The usiis of all parts of the open Sea in respect 
to navigation is common U) all nations, but the frnetus is distinguish- 
able in law from the tisus, and in respect of fish, or zoophites, or fossil 
substances, may belong in certain parts exclusively to an individual 
nation.'' Ch. XI, Sec. 101. 

The essential grounds upon which the doctrine is placed in these 
extracts is precisely that upon which the similar decisions have been 
made in the instances from municipal law of bees, pigeons, and the like. 
It is that these properties would be destroyed and lost unless they 
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The general rule tli«it wild animals become the property of the firat 
taker proceeds upon the ground, stated in the Institutes of Justinian, 
that "natural reason gives to the first occu])ant that which had noi)re- 
vious owner." But there are exceptions to the general rule that arise 
from the necessary wants of society. To the end that it ma.> 
not lose the benefit of valuable animals, exhaustible in quantity, 
society, in other words, the law speaking for organized society, stimu- 
lates the exercise of care, industry, and self-denial, by permitting 
ownership in such wild animals as can be induced to come and 
remain so far under human control and supervision that their prod- 
uct can be regularly utilized for the use of mankind without injury to 
the stock. And this right of property is under the protection of the 
law. If the law did not so declare the inevitable result would be 
the extermination, by waste or consumption, of many animals that 
the world needs and with which it would not willingly part. 

With respect to wild animals which by universal assent come within 
the exception to the general rule, the law, T repeat, has prescribeil certain 
conditions asessential to the acquisition of property in them. These con- 
ditions all point to such occupation or control of the animals by man — the 
result of his cjire, industry, and self-denial — as indicates his capacity 
to reap, regularly, their product without materially diminish^ the 
race itself. And as such conditions may all be i>crformed in the 
case of bees, pigeons, deer, and the like, the law, in the interest of 
society, that its wants may be supplied, recognizes a right of property 
in such animals in every case where the conditions have, in fact, been 
performed and can be maintained. The only quality common to all of 
these animals is that man by art and industry may acquire such pos- 
session and control as will enable him to render to society the usefnl 
service, necessary to human life, of reaping from them their regular 
increase without destroying the stock. This benefit society cannot 
have, unless it rewards the industry and self denial so prjicticed with the 
right of property; and, therefore, it does so reward those qualities. No 
man would cultivate bees and furnish the market with honey unless he 
was promised property in both the original and new swarms. No man 
would furnish a place for and "cultivate" wild geese, swans, and pig- 
eons, unless they were protected jis property, while they are temi>onirily 
out of his "possession. No man would care for wild deer by enclosing 
the forest, watching the does when they drox)pcd their fawuS| making 
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selections for slaughter, uiiloss ho was awarded the right of prop- 
erty in respect to such deer. Out of this condition of things arises the 
rule, to which I have adverted, that whenever, by the art and industry 
of man, useful wild animals come so liir under control that they can be 
and are so dealt with by him, that he may carry on this species of 
husbandry \vith them, take their whole annual product for human con- 
sumption and yet preserve the stock, he has, by universal jurisprudence, 
a property in them, and when he can not, or does not do this, he has no 
right of i)it)perty. This is the true teaching of the cases and authorities 
to which reference has been made. The property which they recognize 
is that most approi^riately described by Blackstone as property per 
indnstriam. Expressed in its simplest and most general form, the truth^ 
which the authorities cited enforce, is that whenever any useful thing, 
not already appropriated, is dependent for its existence on the art and 
industry of man — whenever man can truly say of a particular useful 
thing that it is the product of his care and labor, or would not exist 
without his care and labor — then he may claim that thing as his prop- 
erty. 

Do not all these conditions exist in the case of the fur-scnls fre- 
quenting the Pribilof Islands? Are they not met more certainly in 
respect to these animals tlian in the case of those wild animals which 
the authorities uniformly declare may be appropriated by and become 
the property of man? Are not these fur seals, when on the Pribilof 
Islands, so completely in the power of the United States that the entire 
herd could be taken in any one breeding season! Is it not due to the 
care, self-denial and supervision of the United States that these ani- 
mals regularly return, at stated times, to those islands, and remain 
there, for such long periods, and under such circumstances, that a 
proper proportion of their increase can be readily taken for purposes 
of revenue and commerce without at all endangering the race! Must 
not the race perish — would it not long since have perished from the 
earth — except for the care and self-denial practised towards it by 
the United States! Is it not beyond dispute that pelagic sealing is 
certainly and rapidly destructive of this race! Can this race be 
preserved for the world unless it is recognized as the property of that 
nation which, alone of all the nations, can ])rotect it from extermina- 
tion! The care and labor which the United States exerts ni respect 
to these animals is to withdraw the Pribilof Islands from all other pos- 
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in such animals in every case where the conditions have, in fact, been 
performed and can be maintained. The only quality common to all of 
these animals is that man by art and industry may acquire such j)08- 
session and control as will enable him to render to society the useful 
service, necessary to human life, of reaping from them their roguhir 
increase without destroying the stock. This benefit society cannot 
have, uidess it rewards the industry and self denial so practiced with the 
right of property ; and, therefore, it does so reward those qualities. No 
man would cultivate bees and furnish the market with honey unless he 
was promised property in both the original and new swarms. No man 
would furnish a place for and "cultivate" wild geese, swans, and pig- 
eons, unless they were protected ivs property, while they are temi>or*irily 
out of his "possession. No man would care for wild deer by enclosing 
the foro8t| watching the docs when they di'0x>ped their fawuS| making 
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selections for slaughter, uiiloss lie was awarded the right of prop- 
erty in respect to sucli deer. Out of this condition of things arises the 
rule, to which I have adverted, that whenever, by the art and industry 
of man, useful wild animals come so far under control that they can be 
and are so dealt with by him, that he may carry on this species of 
husbandry with them, take their whole annual product for human con- 
sumption and yet preserve the stock, he has, by universal jurisprudence, 
a property in them, and when he can not, or does not do this, he has no 
right of i)roperty. This is the true teaching of the cases and authorities 
to which reference has been made. The property which they recognize 
is that most appropriately described by Blackstone as property per 
indu8iriam. Expressed in its simplest and most general form, the truth^ 
which the authorities cited enforce, is that whenever any useful thing, 
not already appropriated, is dependent for its existence on the art and 
industry of man — whenever man can truly say of a particular useful 
thing that it is the product of his care and labor, or would not exist 
without his care and hibor — then he may claim that thing as his i^rop- 
erty. 

Do not all these conditions exist in the case of the fur-scnls fre- 
quenting the Pribilof Islands? Are they not met more certainly in 
respect to these animals than in tlie case of those wild animals which 
the authorities uniformly declare may be appropriated by and become 
the property of man! Are not these fur seals, when on the Pribilof 
Islands, so complet^ily in the power of the United States that the entire 
herd could be taken in any one breeding season! Is it not due to the 
care, self-denial and supervision of the United States that these ani- 
mals regularly return, at stated times, to those islands, and remain 
there, for such long periods, and under such circumstances, that a 
proper proportion of their increase can be readily taken for purposes 
of revenue and commerce without at all endangering the race! Must 
not the race perish — would it not long since have perished from the 
earth — except for tlie care and selfdcnial practised towards it by 
the United States! Is it not beyond dispute that pelagic sealing is 
certainly and rapidly destructive of this race! Can this race be 
preserved for the world unless it is recognized as the property of that 
nation which, alone of all the nations, can protect it from extermina- 
tion! The care and labor which the United States exerts ni respect 
to these animals is to withdraw the Pribilof Islands from all other pos- 
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nate enjoymont of the people of all nations. They cannot well be 
enjoyed unless they are under particular control, so tliat the product 
may be taken at the right season and in limited amounts. In other 
words, they require that sort of care, restraint, and self-denial which 
is induced only by a recognition of property in those who bestow such 
care, and practice such restraint and self denial. I am relieved from 
the necessity of showing that these things, even when beyond territorial 
waters, maybe appropriated as property by the nations in whose neigh- 
borhood they lie, and who choose to exercise the restraint and control 
required for their preservation ; for, the opinions of great writers upon 
international law are explicit and concurring to that effect. And Great 
Britian in its counter case and by its counsel in argument, distinctly 
admit that they are the subject of property. Great Britian, in its Coun- 
ter Case, referring to the legislation attecting the pearl fisheries of Cey- 
lon, says that " the claim of Ceylon is not to an exceptional extent of 
water forming part of the high seas as incidental to the territorial 
sovereignty of the island, but is a claim to the products of certain sub- 
merged portions of the land, which have been treated from time imme- 
morial by the successive rulers of the island as subjects of property and 
jurisdiction." The counsel for the British Government, enforcing the 
theory that international law recognizes the right of a state to ^quire 
the soil under the sea, and consequently the products attached to it, 
and referring to theCeylon and other fisheries, say that this claim "may 
be legitimately made to oyster beds, pearl fisheries, and coral reefs.*^ 

But looking at the grounds upon which property in pearl and other 
oyster beds, coral reefs, and the like, rest, it immediately aj)pear8 that 
those things are incapable of occupation or possession in the ordinary 
sense of those words. That they are attached to the soil under the sea 
is not, it seems to me, at all controlling in the inquiry as to property, No 
such reason is assigned by the writers upon international law. What 
they do say on the subject has reference to social utility and to the right 
of the nation, near whose territory, these things are found, to enjoy the 
advantages of its peculiar relation to them. Such things are exhaust- 
ible 5 there is not enough for aU; if left open to indiscriminate and 
unregulated attack they would be destroyed} whereby a particular 
nation would be injured. 

Puflfendorf says: "As for fishing, though it hath much more abund- 
ant subject in the sea than in lakes or rivers, yet 'tis manifest that it 
may in part be exhausted, and that if all nations should desire such 
right and liberty near the coast of any particular country, that country 
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must bo very much prejudiced in this respect; especially since ^tis very 
usual tliat some particular kind of fish, or perliaps some more precious 
eommoditj', as pearls, coral, amber, or the like, are to be found only in 
one part of the sea, and that of no considerable extent. In this case, 
there is no reason why the borderers should not rather challenge to 
themselves this happiness of a wealthy shore or sea than those who 
are sealed at a distance from it." Law of Nature and Nations, Bic. 4j 
(Jhap, 5, Sec. 7. 

Vattel, upon the same general subject: "The various uses of the sea 
near tlie coasts render it very susceptible of property. It furnishes 
iish, shells, pearls, amber, etc. Now, in all these respects, its use is 
not inexhaustible; wherefore the nation to whom the coasts belong may 
appropriate to themselves, and convert to their own profit, an advan- 
tage which nature has so placed within their reach as to enable them 
conveniently to take possession of it in the same manner as they pos- 
sessed themselves of the dominion of the land they inhabit. Who can 
doubt that the peail fisheries of Bahren and Ceylon may lawfully 
become property! And, though, where the catching of fish is the 
only object, the fishery appears less liable to be exhausted; yet, if a 
nation have on their coast a particular fishery of a profitable nature, 
and of which they may become masters, shall they not be permitted 
to appropriate to themselves that bounteous gift of nature, as an 
appendage to tlie country they possess, and to reserve to themselves 
the great advantages which their commerce may thence derive in case 
there be a sufficient abundance of fish to furnish the neighboring 
nations r' Again: "A nation may appropriate to herself those 
things of which the free and common use would be prejudicial or 
dangerous to her. This is a second reason for which governments 
extend tlieir dominion over the sea along their coast as far as they 
are able to protect tlieir right." Laio of Nations, Bk. II, Chap, 23, 
iSccs, 217, 238. This passage from Vattel is quoted by Sir Travers 
Twiss, who says: "The \i8us of all parts of the open Sea in respect 
to navigation is common to all nations, but the frnctus is distinguish- 
able in law from the nsus, and in respect of fish, or zoophites, or fossil 
substances, may belong in certain parts exclusively to an individual 
nation.'' Gh. XI, Sec. 101. 

The essential grounds upon which the doctrine is placed in these 
extracts is precisely that upon which the similar decisions have been 
made in the instances from municipal law of bees, pigeons, and the like. 
It is that these properties would be destroyed and lost unless they 
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nate enjoymont of tlio people of all nations. They cannot well be 
enjoyed unless they are under particular control, so that the product 
may bo taken at the right season and in limited amounts. In other 
words, they require that sort of care, restraint, and self-denial which 
is induced only by a recognition of property iu those who bestow such 
care, and practice such restraint and self-denial. 1 am relieved from 
the necessity of showing that these things, even when beyond territorial 
waters, maybe api)ropriatcd as property by the nations in whose neigh- 
borhood they lie, and who choose to exercise the restraint and control 
required for their preservation ; for, the opinions of great writers upon 
international law fire explicit and concurring to that effect. And Great 
Britian in its counter case and by its counsel in argument, distinctly 
admit that they are the subject of property. Great Britian, in its Coun- 
ter Case, referring to the legislation attecting the pearl fisheries of Cey- 
lon, says that " the claim of Ceylon is not to an exceptional extent of 
water forming part of the high seas as incidental to the territorial 
sovereignty of the island, but is a claim to the products of certain sub- 
merged portions of the Land, which have been treated from time imme- 
morial by the successive rulers of the island as subjects of property and 
jurisdiction.'' The counsel for the British Government, enforcing the 
theory that international law recognizes the right of a state to j|cquire 
the soil under the sea, and consequently the products attached to it, 
and referring to the Ceylon and other fisheries, say that this claim "may 
be legitimately made to oyster beds, pearl fisheries, and coral reefs." 

But looking at the grounds upon which property in pearl and other 
oyster beds, coral reefs, and the like, rest, it immediately appears that 
those things are incapable of occupation or possession in the ordinary 
sense of those words. That they are attached to the soil under the sea 
is not, it seems to me, at all controlling in the inquiry as to property. No 
such reason is assigned by the writers upon international law. What 
they do say on the subject has reference to social utility and to the right 
of the nation, near whose territory, these things are found, to enjoy the 
advantage's of its peculiar relation to them. Such things are exhaust- 
ible; there is not enough for all; if left open to indiscriminate and 
unregulated attack they would be destroyed; whereby a particular 
nation would be injured. 

Puflfendorf says: "As for fishing, though it hath much more abund- 
ant subject in the sea than in lakes or rivers, yet 'tis manifest that it 
may in part be exhausted, and that if all nations should desire such 
right and liberty near the coast of any particular cooutryi that country 
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must bo very much prejudiced in this respect; especially since 'tis very 
usual that some particular kind of fish, or perhaps some more precious 
commodity, as pearls, coral, amber, or the like, are to be found only in 
one part of the sea, and that of no considerable extent. In this case, 
tliere is no reason why the borderers should not rather challenge to 
themselves this happiness of a wealthy shore or sea than those who 
are sealed at a distance from it." Law of Nature and Nations^ Bh. 4^ 
Chap, 5, Sec, 7. 

Vattel, upon the same general subject: "The various uses of the sea 
near the coasts render it very susceptible of property. It furnishes 
lish, shells, pearls, amber, etc. Now, in all these respects, its use is 
not inexhaustible ; wherefore the nation to whom the coasts belong may 
aj)propriate to themselves, and convert to their own profit, an advan- 
tage wliich nature has so placed within their reach as to enable them 
conveniently to take possession of it in the same manner as they pos- 
sessed themselves of the dominion of the land they inhabit. Who can 
doubt that the pearl fisheries of Bahren and Ceylon may lawfully 
become property! And, though, where the catching of fish is the 
only object, the fishery appears less liable to be exhausted^ yet, if a 
nation have on their coast a particular fishery of a profitable nature, 
and of which they may become masters, shall they not be permitted 
to appropriate to themselves that bounteous gift of nature, as an 
appendage to tlie country they possess, and to reserve to tliemselves 
the great advantages which their commerce may thence derive in case 
there be a sufficient Jibundance of fish to furnish the neighboring 
nations^- Again: "A nation may appropriate to herself those 
things of wliich the free and common use would be prejudicial or 
dangerous to her. This is a second reason for which governments 
extend tlieir dominion over the sea along their coast as far as they 
are able to protect their right." Laio of Nations^ Bk. Ily Chap, 23^ 
aSV'c.9. 217^ 2SS. This passage from Vattel is quoted by Sir Travers 
Twiss, who says: "The nsus of all parts of the open Sea in respect 
to navigation is common to all nations, but the fructus is distinguish- 
able in law from the usus^ and in respect of fish, or zoophites, or fossil 
substances, may belong in certain parts exclusively to an individual 
nation.'' Ch. XI, Sec. 191. 

The essential grounds upon which the doctrine is placed in these 
extracts is precisely that upon which the similar decisions have been 
made in the instances from municipal law of bees, pigeons, and the like. 
It is that these properties would be destroyed and lost unless they 
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were protected by that care, industry, and self-denial wliich can be 
called into activity only by the reasons which the institution of property 
offers. It is because the neighboring nations and none others can ex- 
ercise these qualities and thus perform the service of preservation. It 
is because they fall under the general proposition that where any useful 
thing is dependent for its existence upon the care and self denial of 
particular men, those men have a property in the thing. 

That the United States, by its ownership of Pribilof Islands, is in a 
condition to reap the benefit of these animals, and preserve the race, and 
that no other nation, by any action it may alone take, can accomplish 
these beneficial results, and that the preservation of the race does not 
admit of their being taken at any other place than at their breeding 
grounds, are conclusive reasons why the law should recognize its claim 
of property. 

Blackstone, observing that there are things in which a permanent 
property may subsist, ])ut which would be found without a i)roprietor 
had not the wisdom of the law provided a remedy to obviate this in- 
convenience, says that "the legislature of England has universally pro- 
moted the grand ends of civil society, the peace and security of individ- 
uals, by steadily pursuing that wise and orderly maxim of assigning 
to everything cai)ahle of ownership a legal and determinate owner.^ 
Chapter on Property. 

Sir Henry Maine, in his Treatise on Ancient Latv, ch. 5, p. 219^ thus 
states the principle: "It is only when the rights of property gained a 
sanction from long priictical inviolability, and when the vast majority of 
objects of employment have been subjected to private ownership, that 
mere possession is allowed to invest the first possessor with dominion 
over commodities over which no prior proprietorship has been asserted. 
The sentiment in which this doctrine originated is absolutely irreconcil- 
able with that infreiiuency and uncertainty of proprietary rights which 
distinguish the beginning of civilization. The true basis seems to Le 
not a distinctive bias towards the institution of property, but a presump- 
tion, arising out of the long continuance of that institution, that every- 
thing ought to have an owner. When possession is taken of a ^rcs 
nuUins,^ that is, of an object, which is not, or has never been, reduced 
to dominion, the possessor is permitted to become proprietor from a 
feeling that all valuable things are naturally subjects of an exclusive 
enjoyment, and that in the given case there is no one to invest with 
the rights of property, except the occupant. The occupant, in eJiort^ 
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becomes the owner because all things are presumed to be somebody^s 
property, and because no one can be pointed out as having better right 
than he to the proprietorship of this particular thing.'' Of course, as 
we have seen from the authorities cited, the possession of which the 
learned writer speaks, is not necessarily actual manual possession, con- 
tinuously held, which in many cases is impracticable, but that posses- 
sion in law, that general control, which may exist, although the thmg 
possessed is temporarily absent from its owner with the animus rever 
tendi. 

So, Mr. Bowyer, in his Commentaries o% the Constitutional Law of 
England, 2d Ed., London, 1846, p. 427: "III. The third primary right 
of the citizen is that of property, which consist^ in the free use, enjoy- 
ment, and disposal of all that is his, without any control or diminution, 
save by the law of the laud. The institution ef property — ^that is to 
say, the appropriation to particular persons and uses of things which 
were given by God to all mankind — ^is of natural law. The treason of this 
is not difficult to discover, for the increase of mankind must soon have 
rendered community of goods exceedingly inconvenient or impossible 
consistently with the peace of society; and, indeed, by far the greater 
number of things cannot be made fully subservient to the use of man- 
kind in the most beneficial manner unless they he governed by the laws 
of excl usive appropriation.^ 

The suggestion has been much pressed that the authorities cited in 
support of the claims of property by the United States refer to animals 
ferce natnrce that have been either tamed or reclaimed by the art or 
industry of man. And it was said that these fur seals are neither 
tamed nor reclaimed. But upon careful attention to the reasons 
assigned by courts and writers for the recognition of property, under 
given circumstances, in bees, pigeons, deer, wild geese, and swans, it 
will become manifest that there was no purpose to declare in respect 
to any of these animals that they had lost all of their original wild- 
ncss. Some wild animals may be so tamed, or become so subdued 
by the treatment accorded to them or by the circumstances attending 
their situation, as to exhibit very little timidity or shyness in the pres- 
ence of man. Other animals, usually called wild, but not gentle in 
their nature, are more difficult to approach. Still others retain, under 
all circunistances, so much of their original wildness, and so much of 
their innate fear of man, that it is impossible to handle them as can 
often be done in the case of some strictly domestic animals. WheU| 
1U92 13 
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therefore, the authorities speak of bees, pigeons, deer, wild geese, and 
swans, as tamed or reclaimed, they mean, and could mean only, that 
their original wildness had, by the art and power of man become so 
far dimished, modified, or controlled, that man is able to establish a hus- 
bandry in respect to them, and obtain the benefit of their increase with- 
out impairing the race. If animals, originally wild, come under the power 
and control of man to such an extent that they can be thus "culti- 
vated" and utilized; if such power can be acquired over them that 
man is able, to use the words of Bacon, to apply them " to the susten- 
tation of his being," then thfey are "reclaimed" within the meaning of 
the authorities that recognize a right of property, under named condi- 
tions, in animals ferco jiaturw. Are not these fur seals in every sub- 
stantial sense, so far "reclaimed" from their original wildness that 
they can be utilized by man, with quite as much ease as if they were 
strictly domestic animals f They are peculiarly gentle and docile, and 
easily api)roached, although they can bo so alarmed as to fear the ap- 
proach of man. While on their breeding grounds, protected against 
indiscriminate slaughter at the hands of sejil hunters, they are as 
completely within the control and power of the United States as if 
they were so many horses, cows, or sheep. And they remahi there, for 
several months in every year, under the power and control of man, 
without any disposition, under ordinary circumstances, to flee from, or 
even to become disturbed by his presence. There is, consequently, 
every reason why in the interests of society, that its increasing wants 
may be supplied, they should be regarded, for all purposes of property, 
as reclaimed animals. 

In the course of the argument the question was often propounded 
whether a recognition of the claim of the United States to own this 
herd of seals would not seriously imi)air the right which, by universal 
consent, belongs equally to all, to take and appropriate to their own 
use such wild animals as have not been previously appropriated by 
actual confinement, or by some other mode that deprives them of their 
natural liberty. To this it may be answered, tluit the principle which 
I have maintained has no application to those useful animals in 
respect to which the care, industry, and labor of man is ineffect- 
ual or unnecessary to utilize their increase, while preserving the 
stock. Some of them ciinnot be brought within the reach or efforts of 
man ; some have not the sure instinct of returning to the same place so 
that they can be identified; and in respect to others, nature has made 
such liberal provision for the needs of mankind, and for such an enor- 
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moiis incrcaso in the number of tlie animals, that there is no occasion 
for a recognition of property, either as a reward of man's industry or 
for the presevation of the race. A recognition in favor of the United 
States of property in the Pribilof herd of seals does not by any means 
place all wild animals in the same category. The conditions which 
exist in the case of those wild animals which are admittedly subjects 
of appropriation as property do not exist in the case of all animals 
ferw naturce. And we need only inquire whether those conditions ex- 
ist in the case of these fiir-seals. If they do, our duty is to apply the 
principle which those conditions suggest, whatever may be the diffi- 
culty of applying it in the case of some wild animals to which counsel 
have referred in argument. 

It is scarcely necessary to say that these principles, in the judgment 
of some courts, have no application to noxious animals, that can sub- 
serve no useful purpose and may be dangerous to the community, 
except, perhaps, when they are actually confined and are kept for 
amusement or for scientific purposes. An illustration of this distinc- 
tion is found in Hannan vs. MocJcett decided by the court of King's 
Bench, and reported in 2 Barn. <& Cress., pp. 934, 937-8, 943-4, 38, 43, 
44. The declaration in that case stated that the phiintiff was pos- 
sessed of a close of land with trees growing thereon, to which rooks 
had been used to resort and build their nests and rear their young 
by reason whereof he had been used to kill and take the rooks 
and tlie young thereof, from which great profit and advantage had 
accrued to him; yet the defendant, wrongfully and maliciously, intend- 
ing to injure the plaintiff and alarm and drive away the rooks, and to 
cause them to forsake the trees of the plaintiff, wrongfully and injuri- 
ously caused guns loaded with gunpowder to be discharged near the 
plaintiff's close and thereby disturbed and drove away the rooks, in 
consequence of which the plaintiff was prevented from killing the 
rooks and taking the young thereof. The plea was not guilty. Bayley, 
J., said: "The plaintiff does not stat<5 any special right in him to have 
tlie rooks resort to his trees; he relies upon that general right which 
all the King's subjects have, and he describes the profit to arise to him, 
not from the eggs, but from killing the birds and their young. To 
maintain an action the plaintiff must have had a right, and the defend- 
ant must have done a wrong. A man's rights are the rights of personal 
liberty, personal security, and private property. Private property is 
either property in possession, property in action, or property that an 
individual has a special right to acquire. The injury in this case does 
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not affect any right of personal security or personal liberty, nor any 
property in possession or in action 5 and the question then is, whether 
there is any injury to any property the plaintiff liad a special right to 
acquire. A man in trade has a right in his fiiir chances of profit, 
and he gives up time and capital to obtain it. It is for the good of the 
public that he should. But has it ever been held that a man has 
a right in the chance of obtaining animals fercc naturWj where he is 
at no expense in enticing them to his premises, and where it may bo 
at leash questionable whether they will be of any service to him, and 
whether, indeed, they will not be a nuisance to the neighborhood t 
This is not a claim propter impotentiam^ because they are yoww^^ propter 
solnm^ because they are on tlie plaintiffs land, or propter industriamj 
because the i)laintift' has brought them to the place or reclaimed them, 
but propter nsum et consuetudenein of the birds. They, of their own 
choice, and without any expenditure or trouble on his part, have a pre- 
dilection for his trees and are disposed to resort to them. But has he 
a legal right to insist that they shall be permitted to do so! Allow 
the right as to these birds and how can it be denied arfto all othersl 
In considering a claim of this kind the nature and properties of the 
birds are not immaterial. The law makes a distinction between ani- 
mals fitted for food and those which are not; between those which are 
destructive to private property and those which are not; between those 
which have received protection by common law or by statute and those 
which have not. It is not alleged in this declaration that these rooks 
were fit for food; and we know in fact that they are not generally so 
used. So far from being protected by law they have been looked upon 
by the legislature as destructive in their nature, and as nuisances to 
the neighborhood where they are. That being so, surely a party can 
have no right to have them resort to his lands, to the injury of his 
neighbors; and, consequently, no action can be maintaii.able against 
a person who prevents their so doing. • • • They certainly answer 
the description of animals /era? naturce. They are not protected by any 
statute, but on the contrary have been declared by the legislature to 
be a nuisance to the neighborhood where they are. That being so, it 
is quite clear no person can claim a right to have them resort to his 
lands, nor can any person become a wrongdoer by preventing their so 
doing. Keeble v. Hicl'eringill bears a stronger resemblance to the pres- 
ent than any other case, but it is aistinguishable. There it was decided 
tbat an action ou the case lies for discharging gwm near the decoy 



181 

pond of another, with design to damnify the owner by frightening 
away the wild fowl resorting thereto, by which the wild fowl are fright- 
ened away and the owner damnified. But in the first place it is observa- 
ble that wild fowl are protected by the statute (25 H. 8. cii.): that they 
constitute a known article of food, and that a person keeping up a 
decoy expends money and employs skill in taking that which is of use 
to the public. It is a profitable mode of employing his land, and was 
considered by Lord Holt as a description of trade. That case, there- 
fore, stands on a dififerent foundation from this. All the other instances 
which were referred to in the argument on the part of ^he plaintiff, are 
cases of animals specially protected by acts of Parliament, or which 
are clearly the subject of proi)crty. Thus hawks, falcons, swans, par- 
tridges, pheasants, pigeons, wild ducks, mallards, teals, widgeons, wild 
geese, black game, red game, bustards, and herons are all recognized 
by different statutes as entitled to protection, and consequently, in the 
eye of the law, are fit to be preserved. Bees are property, and are the 
subject of larceny. Fisheries are totally different. The fish can done 
harm to anyone and constitute a well-known article of food. Upon the 
ground, therefore, that the i)laintiff had no property in these rooks, 
that they are birds ferce naturw, destructive in their habits, and not 
protected either by common law or by statute, and that the plaintiff is 
at no expense with regard to them, we are of opinion that the plaintiff 
had no right to insist upon having them in his neighborhood and that 
he can not maintain this action." 

The case of Keehle v. Hicheringill {11 Eastj 574), above referred to, 
illustrates the rule in respect to animals ferae naturae that are useful. 
Tliiit WHS an action on the case. The plaintiff was the owner of a 
decoy pond to which wild fowl used to resort. At his own costs and 
charges, he x)rcpared and procured divers decoy ducks, nets, machines, 
and other appliances for the decoying and taking of wild fowl, and 
enjoyed the benefits in taking them. The defendant, knowing these 
facts, and intending to injure the plaintiff in his vivary, and to 
fright and drive away the wild fowl, used to resort thitherj, and to 
deprive him of his profit, frequently discharged loaded guns at the 
head of the pond and vivary, whereby he drove away the wild fowl 
then in the pond. There was a verdict for the plaintiff. Chief Justice 
Holt said: "I am of opinion that this action doth lie. It seems to 
be new in its instance, but is not new in the reason or x>rinciple of it. 
For, first, this using or making a decoy is lawful; secondly, this 
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cinployinent of his ground to that use is profltablo to the plaintiff, as is 
the skill and management of that employment. As to the first, every 
man that hath a property may enjoy it for his pleasure and profit, as 
for alluring and procuring ducks lo come to his pond. To learn the 
trade of seducing other ducks to come there in order to be taken is 
not prohibited either by the law of the land or the moral law; bat it 
is as lawful to use art to seduce them, to catch them, and destroy them 
for the use of mankind as to kill and destroy wild fowl or tiime cattle. 
Then, when a man useth his art or his skill to take them to sell and 
dispose of for his profit, this is his trade; and he that hinders another 
in his trade or livelihood is liable for an aetion for so hindering him. 

" And when we do know that of long time in the Kingdom these arti- 
ficial contrivances of decoy ponds and decoy ducks have been used for 
enticing into these i)onds wild fowl in order to be taken for the profit of 
the owner of the pond, who is at the exi)ense of servants, engines, and 
other management, -whereby the markets of the nation may be fur- 
nished, there is great reason to give encouragement thereunto, that 
the i^eople who are so instrumental by their skill and industry so to 
furnish the markets should reap the benefits and have their action. 
But, in short, that which is the true reason is that this action is not 
brought to recover damage for the loss of the fowl, but for the dis- 
turbance." In the report of the same case in {11 Modern^ 75)^ the Chief 
Justice says: "Suppose the defendant had shot in his own ground; 
if he had occasion to shoot it would be one thing, but to shoot on pur- 
pose to damage the plaintiff is another thing and a wrong.'' 

The two cases last cited are alike in that in each the i)laintiff sought 
to recover damages for a malicious injury to an alleged industry. In 
llannam vs. Mocketty the alleged industry was based upon what the 
plaintiff had done to secure the coming of the rooks to his lands. But 
as these animals were fercc naturw and were held not to be useful, the 
plaintiff had no property in them which could be the basis of an indus- 
try that the law would i^rotect against such acts as those complained 
of. In Keehle vs. Hickervigill, although the action was not brought to 
recover damages for the loss of the ducks frightened away from the 
plaintiff's land by the defendant, its foundation wasi necessarily, that 
the ducks, although ferce naturae, were useful, and could be the basis of 
an industry which the law could protect against the wrongful acts of 
others to the injury of the person who owned the place to which, by 
his care, they habitually resorted. 
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It was suggested in argament that if the claim of the United States 
to own the Pribilof fur seals be sustained, the result would be to 
establish a monopoly in its favor, by excluding the citizens and subjects 
of other nations from engaging in the business of taking seals in the 
open waters of the sea. But surely this can not constitute any reason 
why the claim should not be sustained if it be well founded in law. Such an 
objection could be made to property in anything; for all property is mo- 
nopoly. The world has no interest in permitting the destruction of a race 
of animals bestowed for the well-being and subsistence of mankind. It 
so happens that the United States, by its ownership of the Pribilof 
Islands, is in a situation to care for and preserve these seals for the 
benefit of the world and to furnish the means of government while 
taking the annual increase, which ultimately goes into commerce. If 
its claim be denied, and pelagic sealers are unrestrained in the taking 
of these animals in the open seas in the destructive mode practiced by 
them, the species will soon be exterminated. It is idle to say that the 
existence of these fur seals can possibly be secured, if pelagic sealing 
to any material or i)rofitable extent is permitted in Bering Sea, or 
in any part of the North Piicific Ocean where they may be found while on 
their way back to their home on the Pribilof Islands. If, therefore, 
pelagic sealing is suppressed and the taking of these seals is restricted 
to their breeding grounds, where alone it is possible to make a discrimi- 
nation as to the sex of the animals and as to the number killed for use, 
the result will be the preservation of the race to the world. The object 
of the treaty under which we are proceeding was, as the learned Attor- 
ney-General of Great Britain conceded in argument, to secure these 
fur seals against extermination, without reference to any special inter- 
ests possessed either by the United States or by pelagic sealers. And 
as they may be preserved by the United States, under the regulations 
it has established for the taking of male seals at their breeding grounds, 
and cannot he preserved at all if unrestrained pelagic sealing continueSy 
that fact is of conclusive weight in determining whether the right of 
property in them should be awarded to the United States ; for, according 
to all the authorities, a right of property in animals /ercp naturce depends 
upo^j the capacity of the party asserting such a right, exclusively to 
take the increase of such animals from time to time without destroying 
or im])uiring the stock. If, therefore, an award of property in favor of 
the United States will give that country, i)ractically, a monopoly in the 
business of taking these fur seals for use, it will be a monopoly which 
all civilized nations are interested in fostering. When a monopoly in 
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a particular nation is the only or the best mode of preserving to mr.n a 
gift of nature, then the world is not interested in breaking it down in 
order simply that a few, whose methods of utilizing that gift will 
surely destroy it, may realize slight temi)orary gain. The natioits do 
not begrudge the enjoyment by Great Britain and some of its colonies 
of a monopoly in pearl and other fisheries, off their respective coasts, 
far out in the open sea beyond territorial waters. And so of the coral 
in which France and Italy are interested, and of the fisheriea on 
which the prosperity of Norway so much depends. 

This case, then, although new in its special circumstances, because 
relating to animals which, in nmny rcs])ects, are unlike all other 
known animals, is not, to use the words of Chief Justice Holt, new in 
the reason or principles of it. 

Bringing together the principal facts, and the conclusions arising 
from them, the case presented by the United States, and upon which it 
asks a judgment at the hands of this Tribunal sustaining its claim to 
own these seals, not only while they arc at their breeding grounds, but 
when temporarily absent therefrom in tlic high seas in quest of food, is 
as follows: 

(a) This race of animals is exhaustible in number and is valuable for 
l)urposes of raiment and food. They are not a product of the sea, for 
they are conceived on land, can not be conceived in the ocean, and must, 
of necessity, come into existence, and for a considerable part of each 
year abide, upon land. 

(b) When away from their land home it is for temporary purposes, 
and with the absolute certainty that, unless waylaid and killed by pela- 
gic sealers, while they are beyond territorial waters, they will return to 
that home at a particular time, and remain there for several months, 
in every year, during which a proper proportion of their increase 
can be readily taken, leaving the herd unimpaired in its integrity. 

(c) The land on which they were born — the islands of St. Paul and St. 
George — became the proi)erty of the United States in 18G7, and has 
been maintained for more than a century, first, by liussia, and after- 
wards by the United States, exclusively as the habitation of this race, 
to which they could resort, in safety, and to which for a period so long 
that the memory of man runneth not to the contrary, they have 
regularly resorted, for the purpose of breeding and rearing their young, 
and of renewing their coats of fur. 

(d) While on the islands, during the breeding season , they are protected 
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at great expense against indiscriminate slaughter by raiders and seal- 
hunters In addition, and that they may not be unduly disturbed 
while on the breeding grounds, the United States excludes all j)er8ons 
from the islands of St. Paul and St. George, except such as are required 
in connection with the industry there conducted under its authority or 
license — that industry being the taking, for purposes of revenue and 
commerce, such proportion of males as can be safely taken without 
impairing the stock, and forbidding the killing of all female seals. 

{e) On the islands of St. Paul and St. George, during the season, and 
at no other place, nor at any other time, can discrimination be made in 
respect to the sex of seals taken for use. Such discrimination is im- 
possible when the seals are taken in the ocean. 

(/) The taking of these seals in thehigh seastoany extent that is profit- 
able to those engaged in it involves the very existence of the race, 
because the killing by pelagic hunters of seals heavy with young, or 
suckling mothers, or impregnated females, will inevitably result iuthe 
speedy extermination of the race. 

{g) So that the taking of these animals at the breeding grounds for 
commercial purposes, under regulations that enable a proper proportion 
of males to be taken for use, and the killing of them in the open waters of 
the ocean, where no discrimination as to sex is possible, is the difference 
between preserving the race for the benefit of the world and its speedy 
extermination for the benefit of a few Canadian and American sealers 
prosecuting a business so barbarous in its methods that President 
Harrison fitly characterized it as a crime against nature. 

(h) The coming of these animals from year to year to the Pribilot 
Islands and their abiding there, so that their increase can be taken for 
man's use without impairing the stock, being due entirely to the care and 
supervision of the United States, if that care, industry, and supervision 
be omitted or withdrawn, the speedy destruction of the race will cer- 
tainly follow. The same result will inevitably follow if pelagic seal- 
ing be recognized as a right under international law, to be restrained, 
if at all, or eftectually, only by a convention to which all the great mari- 
time nations of the earth are parties — a convention which all know 
could never be obtained; and which, if possible to be obtained under 
a;iy circumstances, could not be had until its object, the preservation 
of these animals for the use of the world had been defeated in the 
meantime by the extermination of the race. 

(i) On the other hand, a recognition of the right of i^roperty asserted 
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by the United States in these animals wonld secure, beyond all qnes- 
tion, the preservation of these animals. Natural justice, right reason, 
and the interests of mankind, demand that this recognition be given 
by this Tribunal; for the United States, alone of all the nations, hoJds 
such relations to these animals, that it can preserve the race from ex- 
termination wliile utilizing it for the purposes for which it was bestowed 
uix>n man. No possible harm, but only good, can come from a judg- 
ment to that effect. Such a judgment will declare that the law of 
nations is adequate to preserve valuable animals whose existence is 
endangered by the acts of a few who seek temporaiy profit for them- 
selves in the extermination of the race. 

For the reasons stated, I am of o])inion that these fur seals, con- 
ceived, born, and reared on the islands of St. Paul and St. George, be- 
longing to the United States, are, when found in the high seas on their 
way back to their land home and breeding grounds on those islands, 
the property of the United States, and that this right of property is 
qualified only in the sense that it will cease, when, but not before, they 
cease to have the habit of returning to the Pribilof Islands after their cus- 
tomary migration into the open waters of Bering Sea and the North 
Pacific Ocean. 

If the claim of the United States to own these fur seals rests, in law, 
upon a sound foundation, the next inquiry is whether it may prot-ect its 
proi)erty f There can be but one answer to this question. Manifestly it 
would have the same authority to protect its property that an individual 
has for the protection of his property. The United States may, to that 
end, emi)loy any means which the law, under the like circumstances, 
l)ermits to an individnal for the protection of his property. No one 
questions its right to aflbrd protection, to that extent, while the seals 
are on its islands, and while they are within territorial waters. That 
right — if the United States oicns the seals — ^is not lost while they 
are temi>orarilly absent in the high seas, beyond territorial waters; 
for, they are rightfully in the high seas, and the United States is right- 
fully present wherever its ships may be in the high seas. It is 
scarcely necessary to cite authorities in support of this position. 
The Attorney-General of Great Britain concedes that "if the fur seal 
is to be treated as an article of property, there is the right to defend 
it on the high seas if attacked" — "the ordinary right of defense of pos. 
session which belongs to an individual owner of property,'' 
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But does the riglit of the United Stutes to protect this race of aiiiinals 
from extermination by pelagic hunt^irs depend upon its ownership of 
the herd, while the seals are beyond jurisdictional limits in the high 
seas? Does that country have such special pecuniary interest in the 
preservation of the race that it may, consistently with the law of 
nations and independently of any right of i)roperty in the herd itself, 
inteipose, if need be by force, to prevent their wanton destruction while 
absent from the Pribilof Islands! I say wanton destruction, because 
no one can for a moment doubt that pelagic sesiling, if it continues to 
the extent practiced within the past five years, will soon exterminate 
this race. 

Tlie principal facts upon which the United States rests the contention 
that, independently of property in this herd of seals, it may use such 
means as are necessary to prevent the destruction of the race by pelagic 
sealers, are summarized in the following extracts from the printed argu- 
ment of the counsel of the United States: 

** Here is a herd of amphibious animals, half human in their intelli- 
gence, valuable to mankind, almost the last of their species, which from 
time immemorial have established their home with a constant animus 
revtrtendi on islands once so remote from the footsteps of man that 
these, their only denizens, might re.asonably have been expected to be 
l)erniitted to exist and to continue the usefulness for which the benefi- 
cence of tlie Creator designed them. Upon these islands their young 
are begotten, brought forth, nurtured during the early months of their 
lives, the land being absolutely necessary to these processes and no 
other land having ever been sought by them, if any other is, in fact, 
available*, which is gravely to be doubted. 

^''JMie Russian and United States Governments, successively proprie- 
tors of the islands, have by wise and careful supervision cherished and 
])rotected this herd, and have built up from its product a permanent 
l)usiness and industry valuable to themselves and to the world, and a 
large source of public revenue, and which at the same time preserves 
the animals from extinction or from any interference inconsistent with 
the dictates of humanity. 

^*lt is now proposed by individual citizens of another country to lie 
in wait for these animals on the adjacent sea during the season of repro- 
duction, and to destroy the pregnant females on their way to the islands, 
the nursing mothers alter delivery while temimrarily off the islands in 
pursuit of food, and thereby the young left there to starve after the 
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mothers have been slaughtered; the unavoidable result being thd 
extermination of the whole race and the destruction of the valuable 
interests therein of the United States Government and of mankind; 
and the only object being the small, uncertain, and temporary profits 
to be derived while the i)rocess of destruction lasts, by the individuals 
concerned. 

"And it is this conduct, inhuman and barbarous beyond the power 
of description, criminal by the laws of the United States and of every 
civilized country so far as its municipal jurisdiction extends, in respect 
to any wild animal useful to man or even ministering to his harmless 
pleasure, that is insisted ui)on as a part of the sacred rights of the 
freedom of the sea, which no nation can repress or defend against^ 
whatever its necessity. Can anything be added to the statement of 
this proposition that is necessary to its refutation! 

"What precedent for it, ever tolerated by any nation of the earth, is 
produced! From what writer, judge, jurist, or treaty is authority to 
be derived for the assertion that the high sea is or ever has been fi-ee 
for such conduct as this, or that any such construction was ever before 
given to the terms * freedom of the sea' as to throw it open to the 
destruction, for the profit of individuals, of valuable national interests 
of any description whatever!" 

The general proposition deduced from these statements is, that no 
individual can be said to have a right, under international law, to extev' 
minate a race of valuable animals, for the sake simply of the temporary 
profit realized from such practices while the process of destruction goes 
on ; consequently, it is argued, the United States may, ui)on the principles 
of self-protection or self-preservation, employ, even upon the high seas, 
such force as is necessary to prevent that destruction and thereby pro- 
tect the industry which is maintained on its islands for i)urposes of rev- 
enue and commerce as well as for the comfort and maintenance of the 
native inhabitants of those islands — the exitftoice of which industry de- 
pends absolutely upon the existence of this race of animals. 

This proposition is disputed by Her Britannic Majesty, who insists, 
by counsel, that her subjects, unless forbidden by the laws of Great 
Britain, or by some treaty or convention to which that country 
is a party, are entitled under the law of nations to capture and kill 
for use or profit, any animals, however valuable, found in the high 
seas; that this rigiit does not depend in the slightest degree upon 
the inquiry whether the particular methods emx)loyed in capturing and 
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killing the animals are or are uot barbarons^ or whether the prosecu- 
tion of the business will or will not result in the speedy extermina- 
tion of the race, or in the destruction of the fur seal industry maintained 
by, or under the authority of, the United States on its islands; and 
that any interference whatever by other nations with the exercise of this 
right by British subjects is forbidden by the doctrine of the freedom 
of the seas as recognized by international law. 

In respect to that branch of the general i)roposition advanced by the 
United States which assumes that pelagic sealing, conducted according 
to the destructive methods and to the extent now practiced, involves the 
speedy extermination of the race, and, consequently, the destrnction 
of the fur seal industry established on the Pribilof Islands, I do not 
c'ATc to add anything to what has already been said by me; for it can 
not be disputed, under the evidence, that such results will speedily 
follow from unrestrained pelagic sealing. But is it uot equally clear 
that the subjects of Her Britannic Majesty are not entitled, of rights 
under the law of nations, thus to exterminate a ra^e of useful animals? 
Certainly no such right is recognized in the municipal law of any civ- 
ilized country, much less in the law of nations which, all writers agree, 
rests primarily upon those principles of natural justice and morality, and 
those distinctions between right and jvrong which, in the words of 
Cicero, are ^'congenial to the feelings of nature, diffused among all 
men, uniform, eternal, commanding us to our duty, prohibiting every 
violation of it — one eternal and immortal law, which can neither be 
repealed nor derogated from, addressing itself to all nations and all 
ages, deriving its authority from the commouSovereignof the universe, 
seeking no other lawgiver and interpreter, carrying home its sanctions 
to every breast, by the inevitable punishment He inflicts on its trans- 
gr(*ssors." 

There is fair room for discussion as to whether the annihilation of this 
race of useful animals by individuals or associations of individuals, 
while such animals are in the high seas, can be legally prevented in 
any other mode than by a treaty or convention that will control equally 
the citizens or subjects of all nations. But the mind instantly recoils 
from the suggestion that such practices are in the exercise of a right 
])rotected by the law of nations, and must be submitted to by the United 
States, however injurious they may be to its material interests. A 
declaration by this Tribunal, in express words, or by the necessary effect 
of its award, that the destruction, from mere wantonness ^ of useful ani- 



190 

mals, is in the exercise of a right secured or protected, by the law of 
nations, would shock the moral sense of mankind. But, in principle, 
there can be no difference between the destruction from mere wantonness 
of these useful animals, and their destruction, for temporary gain, by 
methods that are inhuman and barbarous, and which will surely result 
in the speedy extermination of the entire race, thereby defeating the 
beneficent purposes for which they have been bestowed by the Creator 
upon man. 

If it be said that these animals are given to mankind for their use, and 
that the taking of them in the high seas is only one mode of utilizing 
them,the answer is, that the obligations arising from the relations which 
men and states must sustain to each other forbid any mode of taking 
them that is plainly incompatible with the existence of the race, and, 
therefore, destructive of such use. Paley says that from reason or reve- 
lation, or from both together, " it appears to be God Almighty's intention 
that the productions of the earth should be applied to the susteutation ot 
human life;" and, "consequently, all waste and misappliccation of these 
productions is contrary to the dieine intention and will, and therefore 
wrong, for the same reasons that any other crime is so." Among the 
illustrations given by the author of such wrongs or crimes is the "dimin- 
ishing the breed of animals by wanton or improvident consumption of 
the young, as of the spawn of shellfish or the fry of salmon, by the use 
of unlawful nets or at improper seasons." Paleifs Moral Philosophy^ 
c. XL Ahrens, in his Course of Natural Law, states, as the result of 
rational principles to which the right of property and its exercise are 
subjected, "that property exists for a rational purpose and for a rational 
use; it is destined to satisfy the various needs of human life; conse- 
quently all arbitrary abuse, all arbitrary destruction, are contrary to 
right. " Vol 2, ed. 1876, Bk. J, div. 1, 64; ed. 1860, p. 356. Schouler, in his 
Treatise on the Law of Personal Property, says: "Nature teaches the 
lesson, doubly enforced by revelation, that the right of the human race 
to own and exercise dominion over the things of this earth in successive 
generations carries with it a corresponding moral obligation to use, 
enjoy, and transmit in due course for the benefit of the whole human 
ra(!e, not for ourselves only, or for those who preceded us, but for all 
who are yet to come besides, that the grand purpose of the Creator 
and Giver may be accomplished." 

Thiers, in his Treatise on Property, says that experience demonstrates 
the absolute necessity of the institution of property, its appropriateuesB, 



191 

its usefulness; that property is a general, constant, universal fact, as 
indispensable to the existence of man as liberty is to his welfare; that, 
in all ages and in all countries, man has instituted property as the nee- 
cessary reward of labor, and that property has become a law of his 
species. BJc, w, chapter's 1, 2^ 5, and 4, But no writer has ever main- 
tained tlie monstrous proposition that society when instituting prop- 
erty, recognized the wanton, reckless extermination of a race of useful 
animals as one of the rights inherent in man, or as tolerated by the prin- 
ciples of justice, benevolence, and right which constitute the basis of 
the law of nations. All will concede that one of the great objects, if 
not the supreme object, which society expected to accomplish by the 
institution of property, was to preserve and increase those things, ani- 
^mate and inanimate, that are bestowed upon man for his use. Man- 
kind is entitled to participate in the enjoyment of the things thus be- 
stowed upon the world, and that it may do so, society recognizes the 
right of every one to. appropriate to his own use such things as suscepti- 
ble of ownership, have not been appropriated by others. He is allowed, 
under given circumstances, to appropriate to himself, exclusively, val- 
uable animals ferw naturWy but he may not, of right, exterminate the 
race itself. 

If, by care, industry, and self-denial, he can bring the race under 
such control that he, and he alone, is able to deal with it as a ichole, 
taking the increase without diminishing the stock, then as I have 
alread endeavored to show, a recognition of a right of property in 
him is not only a fair and just return for the care, industry, and self- 
denial bestowed by him, but is consistent with the objects for which 
property has been instituted. But he cannot, without committing a 
wrong against society, exterminate the race itself, either from mere 
wantonness or by the employment of methods that inevitably lead to 
that result. 

With entire truth, therefore, it riiay De said that the extermination 
of this race of animals by the destructive methods of pelagic sealing, 
involving necessarily the killing in vast numbers of female seals heavy 
with young or nursing their pups, or impregnated, is a crime against the 
law of nature, and consequently without any sanction whatever in thelaw 
of nations. That law, indeed, recognizes the freedom of the seas for the 
peoples of all nations, and no nations have stood more firmly by that 
doctrine or are more interested in its enforcement than Great Britain 
and the United States. But I have not found in any treatise upon in- 
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tornational law, or in the judgment of any court, a hint even that this 
doctrine confers upon individuals or associations a right to employ 
methods for the taking of useful animals found in the high seas which will 
exterminate the race, when all, know, or may easily know, that such 
animals maybe readily taken at their breeding grounds, and not else- 
where, by methods that regularly give their increase for man's use 
without at all impairing or diminishing the stock. One method results 
in the extermination of the race, whereby the object of its creation is 
entirely defeated; the other results in its preservation, whereby that 
object is secured. It is inconceivable that the law of nations gives or 
recognizes the right to employ the former. 

No civilized nation does or would permit, within its own territory, the 
destruction or extermination of a race of useful animals by methods at 
once cruel and revolting. And yet it is said that such conduct, if 
practiced on the high seas, the common highway of all peoi)le8, is 
protected by international law which rests, as jurists and courts agree, 
pi'imarily upon those principles of morality, justice, right, and humanity, 
by which the conduct of individuals and states are, and ought to be, 
guided. Thus the law to which all civilized nations have assented 
is made, by the contention in question, to cover and protect acts which 
no one of those nations woulcly for an instant, tolci'ate within its limits. 
It is beyond all comprehension that an act which every civilized man 
must condemn can be justified and sustained as having been done in 
the exercise of a right given or secured by a law based upon the assent 
of nations. 

That I am correct in saying that no nation would permit, within its 
territory, any methods for the taking of useful wild animals that would 
result in the speedy extermination of the race is shown by reference 
to the legislative enactments and regulations in difierent countries for 
the x>rotection of valuable animals, the basis of imi)ortant industries, 
against the reckless conduct of those who consult temporary gain for 
themselves at the expense of the rights of the general public. 

But it is said: <^ Grant that the taking of these animals in the high 
seas, by methods destructive of the race, is not a right under the law 
of nations; grant that the employment of such methods is inhuman and 
injurious to the best interests of mankind; grant that the fur seal 
industry maintained at the l*ribilof Islands depends absolutely upon 
these animals not being killed while, they are temporarily in the high 
seas in search of food, or while they are on their way back to theif 
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breeding grounds; by what authority does the United States interfere 
with the movements of the subjects of other countries on the higli 
seas, and by the use of force prevent them from taking these animals 
whil^ they are beyond the jurisdictional limits of that country!" 

This question proceeds upon the ground — i)ropounded, not, indeed, in 
words, but, in effect, by the argument of counsel — that, without support 
from treaties or conventions between the maritime nations of the world, 
the United States is powerless, undei* the law of nations, to preserve the 
industry established and maintained by itat the Pribilof Islands against 
the lawless acts of individuals upon the high seas. These acts are so 
characterized, because the killing of these fur seals in the high seas, 
as now practiced, where no discrimination as to sex is possible, and 
when the extermination of the race will be the inevitable result of such 
killing, is forbidden by every consideration of humanity, reason, and 
justice. And, in view of the facts disclosed by the record, it is clear 
that the killing of these animals by pelagic sealers, while they are in 
the higli seas, on their migration-route, is as certainly destructive of 
the industry maintained by the United States at the Pribilof Islands 
as if the pelagic hunters came personally to the islands^ during the breed- 
ing season^ and engaged there in the indiscriminate slaughter* of the ani- 
mals^ without regard to their sex or age. 

That the United States can rightfully control tlie killing of these 
animals both on the Pribilof Islands and within its territorial waters will 
hot be disputed. This nuich, all admit, may be done in virtue of its 
sovereignty over such country and waters. But as the important 
industry maintained on the islands can\>e preserved only by preventing 
the destruction of these animals aft>er they have passed beyond terfi- 
torial waters into the high seas, icith the intention of returning to 
their breeding grounds the succeeding spring and summer^ does not 
the right of self- protection or self-preservation, which belongs to every 
independent nation, eutitleit to protect these animals while temporarily 
absent from their land home? Vattelsays: "In vain does nature prescribe 
to nations, as well as to individuals, the care of self-i^reservation, and 
of advancing their own perfection and happiness, if she does not give 
them aright to preserve themselves from everything that might render 
this care inefi'ectual. * * * Every nation, as well as every man, has, 
therefore, a right to prevent other nations from obstructing her preser- 
vation, her perfection, and happiness — that is, to preserve herself from 

all injuries; and this right is a perfect one, since it is given to saiisQf 
11492 13 
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a natural indispensable obligation; for when we can not use constraint 
in order to cause our rights to be respected their e'&ects are very un- 
certain. It is this right to preserve itself from all injury that is called 
iheright of security. ^^ Blc,2^c, 4. Dr. Phillimore, in his Commentaries on 
International Law, says : *'The right of self-preservation is the first 
law of nations, as it is of individuals. A society which is not in a con- 
dition to repel aggression from without is wanting in its principal duty 
to the members of which it is composed and to the chief end of its in- 
stitution. All means which do not aftect the independence of other 
nations are lawful for this end. No nation has a right to prescribe to 
another what these means shall be, or to require any account of her 
conduct in this respect.'' Again, the same author: "We have hitherto 
considered what measures a nation is entitled to take for the preserva- 
tion of her safety within her dominions. It may happen that the same 
right may warrant her in extending precautionary measures mthout 
these limits, and even in transgressing the borders of her neighbor's 
territory. For international law considers the right of self-preserva- 
tion as prior and paramount to that of territorial inviolability, and, 
where they conflict, justifies the maintenance of the former at the 
expense of the latter right." 1 Phillimore, 252-253^ c. lOj §§ 211, 214 j 
2d ed. Hall says : " In the last resort almost the whole of the duties 
of states are subordinated to the right of self-protection. • • • 
There are, however, circumstances falling short of occasions upon 
which existence is immediately in question, in which through a sort of 
extension of the idea of self-preservation to include self-protection 
against serious hurt, states are allowed to disregard certain of the 
ordinary rules of law, in the same manner as if their existence were 
involved." Hall Int. Law, PI. II, C. 7, 2 ed., p. 244. 

It has been suggested that the docti'ine of self-protection, referred 
to by writers upon international law, has application only where the 
acts agfiinst which the state defends itself involve its existence, inde- 
pendence, or safety, or the inviolability of its territory, and do not justify 
in time of i)eace, any exercise of authority or power by a state, beyond 
its jurisdictional limits, in order merely to i)revent the doing of that 
which, in its direct effects, will work injury to its mateiial interests. 

A familiar illustration of the extent to which a State may go in 
defending its existence or providing for its safety, is that of a blockade 
which interferes with the commerce of neutral nations. " The greatest 
liberty," Manning says, " which law should allow in civil government 
is the i)ower of doing everything that does not injure any other person. 
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aud tlie greatest liberty wbicli justice among nations demands is that 
every state may do anything that does not injure any other state with 
which it is at amity. The freedom of commerce and the rights of war, 
both undoubted ds long as no injustice results from them, become ques- 
tionable as soon as their exercise is grievously injurious to any independ- 
ent state, but the great difference of the interest concerned makes 
the trivial nature of the restriction that can justly be placed upon 
neutrals appear inconsiderable when balanced against the magnitude 
of the national enterprises which unrestricted neutral trade might com- 
promise. That some interference is justifiable will be obvious on the 
consideration that if a neutral had the power of unrestricted commerce 
he might carry to a port blockaded and on the point of surrendering, 
l)rovisions which would enable it to hold out and so change £he whole 
issue of a war; and thus the vital interests of -a nation might be sacri- 
ficed to augment the riches of a single individual." Manning^s Law 

of Nations, Bic, 3, c, 3, 

The force of this principle is not lessened by the suggestion that it 
relates to a time of war, to the rights of belligerents. The right of self- 
protection or self preservation is as complete and perfect in time of 
peace as in time of war. The means employed when war prevails may 
not always b§ used in a time of peace. The test, both in war or in 
peace, is whether the i^articular means used are necessary to be employed 
for purposes of self-protection against wrong and injury. 

Undoubtedly, the general rule that a state may employ such means for 
its self-preservation as are necessary to that end, is subject to the quali- 
fication stated by Mr. Ohitty in his notes to the 7th American edition 
(1849) of Vattel, namely, that a nation has the right, in time of peace or of 
war, to diminish tlie commerce or resources of another by fair rivalry and 
other means not in themselves unjust, precisely as one tradesman may by 
fair competition undersell his neighbor and thereby alienate his cus- 
tomers. P. 142. But this qualification is wholly inapplicable to the 
I)resent case, for the reason that the killing of these animals in the 
high seas, by seal hunters, is in itself unjust, and as I have attempted 
to show, does not rest upon any right secured by the law of nations to 
those wlio are engaged in that mode of taking them. It is equally true 
that the commonest and simplest form in which the doctrine of self- 
preservation is illustrated is in cases where a nation employs force 
beyond its own limits, either on the high seas or within the limits of 
another state, in order to meet a threatened attack upon its existence 
or a threatened invasion of its territory. But 1 am aware of no author- 



196 

ity for the broad statement that a nation may not use, upon the high 
seas, in time of peace, such force as is necessary to prevent the com- 
mission of acts which have no sanction in the laws of nations, are in 
themselves wrong, and, if committed, will inevitably destroy important 
industries established and maintained by that nation within its territory 
lor purposes of revenue and commerce. The nation thus employing 
force for the protection of its lawful industries does not thereby appropri- 
ate to itself any part of the ocean, or extends its dominion, or inter- 
fere with an innocent use of the sea for purposes ot navigation or 
fishing. It only prevents the doing of what can not be rightfully 
done, and thereby preserves what no one has a right to destroy. The 
doctrine of the freedom of the seas does not authorize or sanction the 
destruction of the materialjnterests of a nation by means of acts done 
on the high seas which -are in themselves unjust and wrong, because 
hostile to the interests of mankind, and contrary to thode rules of mor- 
ality, justice, and right reason which govern the conduct of individuals 
and nations with each other. Mr. Blaine well said: "The law of the 
sea is not lawlessness. Nor can the law of the sea and the liberty 
which it confers and which it protects be perverted to justify acts 
which are immoral in themselves, which inevitably tend to results 
against the interests and against the welfare of mankind." 

As declared by Mr. Justice Story, speaking for the Supreme Court of 
the United States, in the case of the Marianna Flora (11 Wheaton, 1, 42) : 
" Upon the ocean, then, in time of peace, all possess an entire equality. 
It is the common highway of all, appropriated to the use of all; and uo 
one can vindicate to himself a superior or exclusive prerogative there. 
Every ship sails tliere with the unquestionable right of pursuing her 
own lawful business without* interruption; but, whatever be that busi- 
ness, she is bound to pursue it in such a manner as not to violate the 
rights of others. The general maxim in such cases is 8io utero tuo^ ut 
noil alienum Iwdas.^^ Observe, that the business upon the high seas, the 
uninterrupted prosecution of which is protected by the doctrine that 
the free use of the ocean for navigation and fishing is common to all 
mankind, is that which is " lawful." This doctrine can not be invoked 
to support the use of the high seas for the i)erpetration of wrongs or 
injuries. On the contrary, the principal ground on which that doctrine 
rests is that the sea is so vast in extent, and so inexhaustible in its pro- 
ducts, that its free use for purposes of navigation and fishing can do no 
harm to any one. 

TwisSy in his work upon the Law of Nations, after observing that 
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tlie open sea is by nature not capable of being reduced into the posses- 
sion, or bein^ effectively occupied, or brought under the empire of one 
nation, says: "But independently of these insurmountable difficulties, 
the use of the open sea, which consists in navigation, is innocent and 
inexhaustible; he who navigates upon it does no harm to any one^ and 
tlie sea in this respect is sufficient for all mankind. But nature does 
not give to man a right to appropriate to himself things whicli may be 
innocently used by all, and which are inexhaustible and sufficient for 
all. For since those things, whilst conimon to all, are sufficient to 
supply the wants of each, whoever should attempt to render himself 
sole proprietor of them (to the exclusion of all other participa\its) would 
unreasonably wrest the bounteous gifts of nature from the parties ex- 
<5luded. Further, if the free and common use of a thing, which is in- 
capable of being appropriated, was likely to be prejudicial or dangerous 
to a nation, the care of its own safety would authorize it to reduce that 
thing under its exclusive empire, if possible, in order to restrict the use 
of it on the part of others, by such precautions as prudence might dic- 
tate. But this is not the case with the open sea, upon which all per- 
sons may navigate without the least prejudice to any nation whatever, 
and witliout exposing any nation thereby to danger. It would thus 
8eeni that there is no natural warrant for any nation to seek to take 
possession of the open sea or even to restrict the innocent use of it by 
other nations." Again, the same author: " The right of fishing in the 
o[)en sea or main ocean is common to jiU nations, on the same principle 
which sanctions the common right of navigation, namely, that he who 
fishes in the open sea does no injury to any one^ and the product^i of 
the sea arc in this respect inexhaustible and sufficient for alU^ TwisSj 
Law of Nations J Title, Bight of the Sea 0. 11 j §§ 17^, 185. So Gro- 
tius: "It is certain that he who would take possession of the sea by 
occupation could not prevent a peaceful and innocent navigation; such 
a transit can not be interdicted even on land, though ordinarily it would 
be less necessary and more dangerous." Bk. 2, c. 5, § 12, page 
445, Vattel: "It is manifest that the use of the open sea which 
consists in navigation and fishing is innocent and inexhaustible : 
that is to say, he who navigates or fishes is sufficient for all man- 
kind." Chap, 33, Sec. 291. Azuni, in his work on the Maritime 
Ijaw of Europe, well says that the sea is intended by Providence 
to be conmion to the different nations of the world, "t>o contribute 
to the wants, the commerce, the well-being and the prosperity of ail who 
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have the means of navigating its surface" — not-that it may be used of 
right to the injury of mankind in order that a few may reap a temi)orary 
profit from the destruction of that which has been bestowed for the 
benefit of all. PU i, o, 1^^ 11. In view of these authorities, ho w can it be 
said that the doctrine of the freedom of the seas justifies and protects 
the use of the seas for the puri)ose or wi th the inevitable effect of destroy- 
ing a race of valuable animals, limited in numbers, easily exhaustible 
by waste, and in the preservation of which all mankind is Interestedt 

If the United States does not own this herd of seals, and if, in order 
that they may reap temporary profit, British subjects may, of right^ 
exterminale it when found in the high seas, and temporarily absent 
from its land home, and thus destroy an important industry maintained 
for more than a century within the i)resent territory of the United States, 
then, I admit, that any interference by the United States with the hunt- 
ing and killing of these animals in the high seas by British subjects would 
be a marine trespass of which their country could rightfully complain. 
But I deny that any use of the seas for the purpose, or with the cer- 
tainty, of producing that result, is a lawful use of the ocean, or that 
the right of the United States to preserve its material interests, thus 
directly attacked, depends upon the consent of otlier countries to be 
manifested by treaty or legislation. The nation, whose interests are 
thus assailed may stand upon its inalienable right of self-pro tection, 
and by force, if need be, prevent the commission of such acts, even if 
it may not in its own courts inflict personal punishment for such wrongs 
ui)on the subjects of other countries who commit them. If it employs i 
for its self- protection more force than is reasoimbly necessary it will be 
responsible therefor to the country upon whose subjects such force is. 
used. But its inability to inflict such punishment, in its own courts, 
can not aflect its right, by such force as is necessary, to preserve its 
material interests by repressing the acts of wrongdoers directly injurious 
to those int^ests. When the books speak of the equal rights of all people 
to use the ocean for purposes of navigation they mean navigation for 
imrposes that are innocent and lawful, and not for purposes which are, 
in themselves, unjust and injurious to others. 

These views are not at all in conflict with the general rule that a 
state may not exercise sovereign authority or jurisdiction beyond the 
line of territorial waters, whether that line be a marine league from its 
shores, or at such distance as may be measured by cannon shot. That 
rule has its origin in the necessity which every state is under to provide 
for the safety of its own people and interests. But the right of self- 
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protection or self-preservation does not end witli the outer line of mar- 
ginal or territorial waters. In the very nature of things it could not 
end with that line without rendering the right valueless. 

Rutherford, in his Institutes of Natural Law, gives expression to views 
upon the doctrine of self protection which are universally acce[)ted. 
He says: ^^In short, the true principles upon which our right of 
defending either our i>ersons or our goods depends is this: The law of 
nature does not oblige us to give them up when any one has a mind to 
hurt them, or to take them from us; and that the law of nature does 
not oblige us thus to give them up, is evident; because our right to 
then) would be unintelligible, or would, in effect, be no right at all if 
we were obliged to suffer all mankind to treat them as they pleased, 
without endeavoring to prevent it. If this, tlien, is the principle upon 
which the right of defense depends, we can not expect to find that the 
law of nature has exactly defined how far we may go, or what we may 
lawfully do, in endeavoring to prevent an injury which anyone designs 
and attempts to do us. The law allows us to defend our persons or 
our proj)erty; and such a general allowance implies tliat no particular 
means of defense are prescribed to us. We may, however, be sure 
that wliatever means are necessary must be lawful, because it would 
be absurd to suppose that the law of nature allows of defense, and yet 
forbids us at the same ^ime to do what is necessary for this purpose." 
Jik. Ij €, 16, 2d American cd. 

An illustration of these principles is furnished by the case in 
the Sui)renie Court of the United States of Chtirch vs. Huhhart (2 
CranclCs Reports, ISO, 23i), decided in 180 K That was an action upon 
policies of insurance upon the cargo of a vessel, which contained pro- 
visions exempting the insurance company from liability in case of a 
seizure of the vessels by the Portuguese for illicit trade. During the 
life of the policies the vessel was seized by the Portuguese and con- 
demned in one of its municipal tribunals for a violation by it of the 
laws of Portugal prohibiting commercial intercourse between its colo- 
nies and foreign vessels. On behalf of the insured it was contended, 
among other things, that the policy of insurance did not exempt the 
company from liability, unless the seizure was justified by the laws of 
Portugal and by the law of nations. His counsel said: "The sentience 
does not go on the ground of illicit trade. At most it only expresses a 
suspicion. The vessel was seized five leagues from the land, at anchor 
on the high se^s. The seizure was not justified by their [Portuguese | 
laws. She was not within their territorial jurisdiction. By the law 
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of nations territorial jurisdiction can extend only to the distance of 
cannon shot from the shore. Vattel, B, 7, c. 23^ 8, 280, 289. A vessel 
has a ri^lit to hover on the coast. It is no cause of condemnation. It 
can, at most, justify a seizure for the purpose of obtaining security that 
she will not violate the laws of the country. The law which is pro- 
duced forbids the vessel to enter a port, but does not authorize a seiz- 
ure upon the open sea. Great Britain, the greatest commercial nation 
in the world, has extended her revenue laws the whole length of the 
law of nations, to prevent smuggling. But she authorizes seizures of 
vessels only within the limits of her ports, or within two leagues of 
the coast; and then only for the purpose of obtaining security''. 4 Bac, 
Abr.j 543. Counsel for the insurance company, referring to the rule 
cited from Vattel, and observing that it had reference only to the 
rights of a neutral territory in time of war, said: '^It is a very indefi- 
nite rule indeed, even for the purpose to which it extends, for it makes 
the extent of a nation's territory depend upon the weight of metal or 
projectile force of her cannon. It is a right which must resolve itself 
into power, and comes to this, that territory extends as far as it can be 
made to be respected. But this principle does not apply to the right 
of a nation to cause her revenue and colonial laws to be respected. 
Here all nations domsume at least a greater extent than cannon shot; 
and other passages from Vattel show the distinctions which are 
acknowledged on this point." 

I have given these extracts from the arguments of counsel to show 
that the question was distinctly presented whether the seizure of the 
vessel by the Portuguese authorities, outside of its territorial waters 
five leagues from land, was, for that reason merely, illegal under 
the law of nations. Upon this question the Supreme Court of the 
United States, speaking by Chief JusCice Marshall, said: 

"Tliat the law of nations prohibits the exercise of any act of authority 
over a vessel in the situation of the Aurora, and that this seizure is, 
on that account, a mere marine trespass, not within the exce])tion, can- 
not be admitted. To reason from the extent of protection a nation will 
afford to foreigners to the extent of the means it may use for its own ^ 
security does not seem to be perfectly correct. It is opposed by princi- 
l)les which are universally ackuowledged. The authority of a nation 
within its own territory is absolute and exclusive. The seizure of a 
vessel within the range of its cannon by a foreign force is an invasion 
of that territory, and is a hostile act which it is its duty to repel. But 
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its power to secure itself from iiyury may certainly be exercised beyond 
the limits of its territory. Upon this principle the right of a belligerent 
to search a neutral vessel on the high seas for contrabrand of war is 
universally admitted, because the belligerent has aright to prevent the 
injury done to himself by the assistance intended for his enemy 5 so too 
a nation has a right to prohibit any commerce with its colonies. Any 
attempt to violate the laws made to protect this right is an injury 
to itself which it may prevent, and it has a right to use the means 
necessary for its prevention. These means do not appear to be limited 
with iu any certain marked boundaries, which remain the same at all 
times and in all situations. If they are such as unnecessarily to vex 
and liarass foreign lawful commerce, foreign nations will resist their 
exercise. If they are such as are reasonable and necessary to secure 
their hiws from violation, they will be submitted to. 

^'lu dilferent seas, and on different coasts, a wider or more contracted 
range, in which to exercise the vigilance of the government, will be 
assented co. Thus in the channel, where a very great part of the com- 
merce to and from all the north of Europe passes through a very narrow 
sea, the seizure of vessels on suspicion of attempting an illicit trade, must 
necessarily be restricted to very narrow limits; but on the coast ot 
South America, seldom frequented by vessels but for the purpose of 
illicit trade, the vigilance of the government may be extended some- 
what further; and foreign nations submit to such regulations as are 
reasonable in themselves, and are really necessary to secure that 
monopoly of colonial commerce which is claimed by all nations holding 
distant posessions. 

''If this right be extended too far, the exercise of it will be resisted. 
It has occasioned long and frequent contests, which hu,ve sometimes 
ended in open war. The English^ it will be recollected, complained of 
the right claimed by Spain to search their vessels on the high seas, 
which was carried so far that the guarda costaa of that nation seized 
vessels not in the neighborhood of their coasts. This practice was the 
subject of long and fruitless negotiations, and at length of open war. 
Tiie right of the Spaniards was supposed to be exercised unreasonably 
and vexatiously, but it never was contended that it could only be 
exercised within the range of the cannon from their batteries. Indeed, 
the right given to our own revenue cutters, to visit vessels four leagues 
from our coast, is a declaration that in the opinion of the American 
Government no such principle as that contended for has a real exist- 
ence." Church vs. Hubbarty 2 Cranchy 187j 234^ 235. 
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The diligence of learned counsel 1ms not brought to light any ad- 
judged case, either in England or in America, which is in conflict with 
or modifies to any extent the i>rin(jiples announced in Church vs. Hnh- 
hart. If the judgment in that case is consistent with the settled prin- 
ciples of international law, it must follow that the right of the United 
States to prevent the extermination of a race of animals u]X)u whose 
existence depends an important industry maintained within its limits — 
an industry which is a source of revenue, and is directly connected 
with the government of the native inhabitants of the Pribilof Islands — 
is not to be denied upon the ground merely that such force, to be eflfect- 
ive to accomplish that end, must be used on the high seas beyond its 
territorial waters. 

It is a fact, not without interest, that the decision in Church vs. 
Huhbart was referred to with approval in the opinion of Lord Chief 
Justice Oockburn (concurred in by Lush and Field, J. J. and Pollock B.) 
in the great case of The Qu^en vs. Keyn (L. R. 2 Uxch. Div., 63y 
214), The principal question in that case was whether an English 
criminal court had jurisdiction to try a foreigner, charged with the 
offense of manslaughter committed by him on his vessel, a foreign ship, 
while it was passing within three miles of the shores of England on a 
voyage to a foreign port. In the course of his opinion, the Lord Chief 
Justice said : "I pass on to the statutory enactments relating to foreign- 
ers within the three-mile zone. These enactments may be divided, let, 
into those which are intended to x)rotect the interests of the State and 
those which are not; 2d, into those in which the foreigner is expressly 
named, and those in which he has been held to be included by impli- 
cation only. Uitherto legislation, so far as relates to foreigners in 
foreign ships in this part of the sea, has been confined to the main- 
tenance of neutral rights and obligations, the prevention of breaches 
of the revenue and fishery laws, and, under i>articular circumstances^ 
to cases of collision. In the first two, the legislation is altogether irre- 
spective of the three-mile distance, being founded on a totally differ- 
ent principle, namely, the right of a state to take all necessary meas- 
ures for the protection of its territory and rights and the i)revention 
of any breach of its revenue laws. This principle was well explained 
by Marshall, C. J., in the case of Church vs. Hubbart (2 Cranch, 234)." 
After quoting what appears in the above extract from the opinion of 
Chief Justice Marshall, tbe Lord Chief Justice proceeds: "To this 
class of enactments belong the acts imposing penalties for the viola- 
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tion of iiculraliiy and tlio so-called ^Hovering Acts' and acts relating 
to the customs." 

I have not understood counsel to ^question the validity, under the 
law of nations, of the statutes of either England or the United States, 
commonly known as hovering acts, by which those countries assume 
to exert their authority (if need be, employing force) beyond the line of 
territorial waters, when that becomes necessary for the protection of 
her revenue against those who intend to violate their customs laws 
and regulations. This is done, to repeat the words of Lord 
Chief Justice Cockburn, in the exercise of "the right of a state 
to take all necessary measures for the protection of its territory and 
rights and the prevention of any breach of its revenue laws." Suppose 
individuals should organize in England a plan for smuggling goods 
into the United States in violation of its revenue law, and to that end 
should load a vessel at Liverpool with the goods thus intended to be 
introduced clandestinely into the United States and sail from one of the 
ports of that country in direct execution of their illegal scheme. Would 
any one doubt the right of the United States, if the circumstances 
made that course necessary, to authorize the seizure of the goods in 
mid ocean and confiscate them! Must the United States, in such a 
case, forbear to take any steps whatever for the protection of its rights 
and its revenue until the vessel gets near to its coasts! Upon what 
principle can the right to cause such seizure outside of territorial waters 
and within the distance from the shore fixed by hovering acts, be any 
greater than that of seizing, under the circumstances stated, in mid- 
ocean! 

Suppose, again, that a vessel laden with rags infected with yellow 
fever were on its way to one of the ports of the United States. Can any 
one doubt that the government of that country would be entitled, under 
the law of nations, to cause the seizure of the infected rags in mid ocean 
and their destruction, if that mode of proceeding were, under all the cir- 
cumstances, necessary to protect its people against the danger of yellow 
fever? 

It seems to me that the question as to the extent to which a nation 

may go in protecting its rights depends entirely on the circumstances of 

each particular case. If the rights assailed are such as the nation may 
defend and preserve against the wrongful acts of others, then it may 

emi)loy, at the pUice of attack^ from which the injury proceeds, certainly^ if 

that place be not loithin the excliisive jurisdiction of another power, all the 
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means necessary to prevent the commission of those acts. In the case 
before us it appears, by overwliehning evidence, that if prelagic sealing 
continues to any material extent, the important industry which the 
United States has established and maintains, at great expense, on the 
Pribilof Islands, for purposes of revenue and commerce, and for the 
benefit of all countries, must perish by the acts of individuals and as- 
sociations of individuals committed beyond its jurisdictional limits, on 
the high seas, where the ships and peoples of all nations are upon an 
equality — an industry which has never been interfered with until ])elagic 
sealers devised their barbarous methods for slaughtering female seals, 
some impregnated, some heavy with young, and others suckling mothers 
in search of food for the sustenance of themselves and their offspring. 
If, as already suggested, these acts are done in the exercise of a right 
recognized and secured by the law of nations, then they can not be 
prevented or restrained by the United States, however injurious they 
may be to any business conducted within the territory of that nation. 
But if those acts are not recognized and protected by the law of nations; 
if no one can claim that all the nations have assented to the doing of that 
on the high seas which no single nation would permit to be done within 
its own territory; in short, if no one has the right, for mere temporary 
gain, to destroy useful animals by methods that will inevitably and 
speoxlily result in -the extermination of the race, then the United States, 
whose revenue and commerce are directly involved in the preservation of 
that raccj may, consistently with the law of nations, protect its interests, 
by preventing the commission of those wrongful acts. 

If the views which I have expressed are shared by a majority of the* 
Arbitrators, the answer to the fifth question of Article VI of the treaty 
should be 

That the herd of fur seals frequenting the islands of St. Paul and St^ 
George in Bering Sea, when found in the ocean, beyond the ordinary 
three-mile limit, are the property of tlie United States, and as long as 
these animals have the habit of returning from their migration-routea 
to, and of abiding upon, those islands, as their breeding grounds,^ 
so that their increase may be regularly taken there, and notelsewhere^ 
without endangering the e:(istence of the race, that nation, in virtue of 
its ownership of such herd and islands, may rightfully employ, for the 
protection of those animals against ])elagic sealing, such means as the 
law permits to individuals for the i)rotcction of their property; and, 

That independently of any right of property in the herd itself, the 
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United States, simply as tlie owner of tlie far seal industry maintained 
by its authority on the islands of St. Paul and St. George, and under 
the doctrine of self- protection, may employ such means, including force, 
as may be necessary to prevent the commission of acts which will 
inevitably result in the speedy extermination of this race of animals, 
the basis of that industry, while they are in the high seas beyond terri- 
torial waters, and temporarily absent from their breeding grounds or 
Lmd home on those islands. 

4. 

COIVCURRKNT RKGUIiATIOIVS. 

Tlie Tribunal having determined that the Government of the United 
States has no authority or jurisdiction in Bering Sea, beyond the ordi- 
nary limit of territorial waters, except such as appertains equally to all 
nations, and that it has no right of property in, nor any right to pro- 
tect, the fur seals frequenting its islands in that sea, when they are 
found outside of the ordinary three-mile limit, what is our duty in 
respect to Concurrent Regulations for the protection and preservation 
of these animals! 

We have seen that by the Seventh Article of the Treaty, under 
which the Tribunal is proceeding, it is provided: 

'* If the determination of the foregoing questions as to the exclusive 
jurisdiction of the United States shall leave the subject in such position 
that the concurrence of Great Britain is necessary to the establishment 
of llegulations for the proper protection and preservation of the fur 
seal in, or habitually resorting to, the Bering Sea, the Arbitrators shall 
then determine what concurrent Regulations outside the jurisdictional 
limits of the respective Governments are necessary, and over what 
waters such Regulations should extend, and to aid them in that deter- 
mination the report of a Joint Commission to be appointed by the 
respective Governments shall be laid before them, with such other 
evidence as either Government may submit. 

*'The High Contracting Parties furthermore agree to cooperate in 
securing the adhesion of other powers to such Regulations.'' 

It is unnecessary to determine whether the words " foregoing ques- 
tions" in this Article refer to the questions specifically mentioned in 
Article VI, or to those of a more general character enumerated in 
Article I of the Treaty. In either case, we must proceed to consider 
the subject of Regulations; for, if the United States has no ^* exclusive 
jurisdiction" over the waters traversed by these seals in their annual 
migrations (as clearly it has not); if, as the msyority of the Arbitrators 
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have declared, tbat Nation does not own this herd of seals when they 
are in the high seas, beyond jurisdictional limits, and can not, in 
virtue of any power it possesses, protect them against pelagic sealing; 
and if, as the same majority hold, British subjects at any time, or by 
any methods they choose to employ, may, when unrestrained by the 
laws of their own country, capture and kill these animals, while they 
are in the open waters of the ocean, and without limit as to the num- 
bers so taken, it is too clear to admit of discussion that the concurrence 
of Great Britain is necessary in the establishing of regulations appli- 
cable to its own subjects and to waters outside the jurisdictional lim- 
its of the respective Governments. So that it must now be decided 
by the Tribunal, whether concurrent regulations are necessary for "the 
proper protection and preservation" of the seals while they are in the 
high seas, beyond territorial waters! If so, over what waters shall 
such regulations extend, and to what extent must pelagic sealing be 
restricted I 

If I have not misapprehended what has been said by Arbitrators 
during tliis Conference, we are all agreed that regulations of some kind 
are necessary; indeed, that an adjournment of this Tribunal without 
its having prescribed regulations "for the proper protection and preser- 
vation of the fur seal in, or habitually resorting to, the Bering Sea," 
would be regarded as a violation of duty upon the part of its members. 

It has been suggested that the Tribunal is without power, under the 
treaty, to establish any regulations that will have the effect to suppress 
altogether the business of taking these animals, in the high seas, by 
the citizens of the respective countries here represented; apd that 
the.duty of this Tribunal — it having been decided that pelagic sealing 
is not forbidden by the law of nations — ^is to prescribe regulations 
that will not injure, to any material extent, much less destroy, the 
business of pelagic sealing. I had occasion, at one of the early sessions 
of this Tribunal, to express my views as to its i)owers or competency, 
under the treaty, in respect to regulations. My opinion then was, and 
is now, that the Tribunal has the power, and is under a duty, from 
the discharge of which it may not shrink, to prescribe whatever regu- 
lations are necessary for the protection and i^reservation of these seals 
when in the high seas. If that end can not be accomplished otherwise 
than by regulations, which either expressly or by their operation, pro- 
hibit all pelagic sealing, then it* is our duty to prescribe regulations of 
that character. 
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But it is said that, as the two governments have agreed "to coop- 
erate in securing the adhesion of othet powers to such regulations" as 
may be establislied, the Tribunal must do nothing likely to defeat any 
effort that may be made to obtain this adhesion of other nations. If 
we find from the evidence — and, in my opinion, the evidence conclu- 
sively shows — that this race can not be preserved, but will be entirely 
destroyed for all commercial purposes if pelagic sealing is permitted to 
any material extent, theu our duty is to make regulations that will 
[)rotect the race against such an attiick. We must assume that civilized 
nations will approve and make applicable to their peoples any regula- 
tions which have for their object, and which plahily will secure, the 
preservation of this race for the benefit of mankind. Surely, there 
can not be "proper" protection and preservation of these seals, when 
in the high seas, if the regulations adopted by the Tribunal admit of 
pelagic sealing to an extent that will seriously endanger the existence 
of the race. If that mode of taking these seals for use can be permitted 
to an extent that does not materially endanger the integrity of the race, 
then I concede that to that extent — the Tribunal having determined 
tlie questions of property and protection against the United States — it 
may be allowed. I protest against any interpretation of the treaty 
which assumes that other nations will refuse to give their support to 
any reguhitions except such as are based upon a mere comj^romise^ as 
between Great Britain and the United States, which leaves this race of 
animals unprotected against destruction. 

Ill view of the diplomatic correspondence which has been placed in 
our hands, there is ground for surprise at the earnestness with which 

is contended that other nations could not be expected to assent to 
regulations that would sui)press pelagic sealing, and that this Tribunal, 
when considering the subject of regulations applicable to the peoples of 
the United States and Great Britain, should permit the inquiry as to 
what regulations are in fact necessary to be controlled by conjecture 
as to what might be agreeable to other nations than those who made 
the Treaty. From that corresi)ondence (some of which is given in 
the margin*), it will distinctly appear that Lord Salisbury proposed 



* What is now the sovonth article of the Treaty was proposed by President Har- 
iIkoii a8 early as June 25, 1891. (U. S. Case, Vol. I, App., 319.) 

It havin«T been proposed that the two Governments should sign the textoftlio 
sovfii articles to be inserted in the Arbitration Agreement, and of the Joint Commis- 
sion Article, as settled iu the diplomatic correspondence, in order to record the 
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to sign the articles wLich the two Governments agreed should be 
inserted in the Arbitration Agreement, with a reservation that the 
Kegulations would not become obligatory on Great Britain and the 
United States ^' until they have been accepted by the other maritime 
powers." President Harrison refused, through Mr. Blaine, to permit 
any such reservation. Lord Salisbury, subsequently, stated that his 



progress laarle in the negotiations, Sir Julian Pauncefote wrote to Mr. Blaine, 
under date of November 23, 1891, expressing the assent of Lord Salisbury to that 
course. But for the purposes of obviating any doubts that might arise as to the mean- 
ing of Article VII, Sir Julian said, in that letter: 

''His lordship understands, first, that the uoccssit}' of any regulations is loft to 
the Arbitrators, as well as the nature of those regulations, if the necessity is in their 
judgment proved; secondly, that the regulations will not become obligatory on 
Great Britain and the United States until they have been accepted by the other 
maritime powers. Otherwise, as his lordship observes, the two Governments would 
be simply handing over to others the right of exterminating the seals. 

"I have no doubt that you will have no difl&cully in concurring in the above 
reservations, and, subject thereto. I shall be prex)arcd to sign the articles as pro- 
posed." 

To this letter Mr. Blaine, November 27, 1891, replied : 

"You inform me now that Lord Salisbury asks to make two reservations in the 
sixth article. His first reservation is that 'the necessity of any regulations is left 
to the arbitrators, as well as the matter of those regulations if the necessity is in 
their judgment proved.' 

"What reason has Lord Salisbury for altering the text of the article to which he 
had agreed? It is to be presumed that if regulations are needed they will be made, 
if th(*y are not needed the arbitrators will not make them. The agreement leaves 
the arbitrators free upon that point. The first reservation, therefore, has no special 
meaning. 

"The second reservation which Lord Salisbury makes is that 'the regulations 
shall not become obligatory on Great Britain and the United States until they shall 
have been accepted by the other maritime powers.' Does Lord Salisbury mean that 
the iruited States and Great Britain shall refrain from taking seals until every mari- 
time power joins in the regulations, or does he mean that scaling shall be resumed 
the 1st of May next, and that we shall proceed as before the arbitration until the 
regulations have been accepted by the other 'maritime powers f 

'"Maritime powers' may mean one thing or another. Lord Salisbury did not say 
ilieprincipal maritime powers. France, Spain, Portugal, Italy, Austria, Turkey, Russia, 
Germany, Sweden, Holland, Belgium, are all maritime xmwers in the sense that they 
maintain a navy, great or small. In like manner Brazil, the Argentine Confedera- 
tion, Chile, Peru, Mexico, and Japan are maritime powers. It would require a long 
time, three years at least, to get the assent of all these i)owcrs. Mr. Bayard, on the 
19th of August, 1887, addressed Great liritain, Germany, France, Russia, Sweden 
and Norway, and Japan with a view to seeuiiug some regulations in regard to the 
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Government would retain the right of raising the point suggested 
"when the question of framing the regulations came before the Arbitra- 
tors." He wished it understood that the Arbitrators would have full 
discretion in the matter, and might attach " such conditions to the reg- 
ulations as they may a priori judge to be necessary and just to the two 
powers, in view of the difficulty pointed out." But to this suggestion 

seals in Bering Sea. France, Japan, and Russia replied with languid indiflforence ; 
Great Britain never replied in writing; Germany did not reply at all; Sweden and 
Norway said the matter was of no interest to them. Thus it will be again. Such a 
proposition will postpone the matter indefinitely. 

*'Tho President regards Lord Salisbury's second reservation, therefore, as a 
material change in the terms of the arbitration agreed upon by this Government; 
and he instructs me to say that he does not feel willing to take it into consideration. 
He adheres to every point of agreement which has been made between the two 
powers, according to the text which you furnished. He will regret if Lord Salis- 
bury shall insist on a substantially new agreement. He sees no objection to sub- 
mitting the agreement to the principal maritime powers for their assent, but he can 
not agree that Great Britain and the United States shall make their adjustment 
dependent on the action of third parties who have no direct interest in the seal 
fisheries, or that the settlement shall be postponed until those third parties see fit 
to act." 

Sir Julian Pauncefote, December 1, 1891, in acknowledgment of Mr. Blaine's 
letter, said : 

" As regards the first reservation. Lord Salisbury observes that the statement con- 
tained in your note that the clause leaves the arbitrators free to decide whether 
rogulations are needed or not, assures the same end as the proposed reservation, 
which therefore becomes unnecessary and may be put aside. 

'' With respect to the second reservation, his lordship states that it was not the 
intention of Her Majesty's Government to defer putting into practical execution any 
regulations which the arbitrators may prescribe. Its object is to prevent the fur- 
Bcjil fishery in Bering Sea from being placed at the mercy of some third power. 
Tliere is nothing to prevent such third power (Russia, for instance, as the most 
noi«j;hboring nation), if unpledged, from stepping in and securing the fishery at the 
very seasons and in the very places which may be closed to the sealers of Great 
Britain and the United States by the regulations. 

" Great circumspection is called for in this direction, as British and Amertoau 
sealers might recover their freedom and evade all regulations by simply hoisting the 
flag of a nonadhering power. 

**How is this difficulty to* be metf Lord Salisbury suggests that if, after the 
lapse of one year from the date of the decree of regulations, it shaU appear to either 
Government that serious injury is occasioned to the fishery from the causes above 
mentioned, the Government comphiining may give notice of the suspension of the 
regulations during the ensuing year, and in such case the regulations jshall be sus- 
pended until arrangements are ma<le to remedy the complaint. 

'*Lord Salisbury further proposes that, in case of any dispute arising between tho 

11492 14 
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President Harrison refdsed his assent, and expressly denied the right 
of the British Government to appeal to the Arbitrators to decide any 
point not embraced in the articles of Arbitration. Mr. Blaine, speak- 
ing for the President, announced his willingness to sign the articles of 
agreement "without any reservation whatever." And the representa- 
tive of Great Britain at Washington, by the direction of Lord Sails- 

two Governments as to the gravity of the injury caused to the fishery or as to any 
other fact; the question in controversy shaU he referred for decision to a British and 
an American admiral, who, if they Should he nnahle to agree, may select an umpire. 

*' Lord Salishury desires me to ascertain whether some provision of the above 
nature would not meet the views of your Government." 

Mr. Blaine, under date of December 2, 1891, in reply: 

''The President is unable to see the danger which Lord Salisbury apprehends of a 
third nation engaging in taking seals regardless of the agreement between Great 
Britain and the United States. The dispute between the two nations has now been 
in progress for more than live years. During all this time, while Great Britain was 
maintaining that the Bering Sea was open to all comers at any time as of right, 
not another European nation has engaged in sealing. 

"A German vessel once made its appearance in Bering Sea, but did not retnm, 
being satisfied, I suppose, that at the great distance they have to sail, the Germans 
could not successfully engage in sealing. Russia, whose interference Lord Salisbury 
seems to specially apprehend, will not dissent from the agreement, because snch dis- 
sent would put to hazard her own sealing property in the Bering Sea. On the con- 
trary, we may confidently look to Russia to sustain and strengthen whatever agree- 
ment Great Britain and the United States may conjointly ordain. 

"It is the judgment of the President, therefore, that the apprehension of Lord 
Salisbury is not well grounded. He believes that, however the arbitration between 
Great Britain and the United States may terminate, it will be wise for the two 
nations to unite in a note to the principal powers of Europe, advising them in fall 
of what has been done and confidently asking their approval. He does not believe 
that, with full explanation, any attempt will be made to disturb the agreement. 
If, contrary to his firm belief, the agreement shall be disturbed by the interference 
of a third power, Great Britain and the United States can act conjointly, and they 
can then far bettor agree upon what measure may be necessary to prevent the 
destruction of the seals than they can at this time. 

"The President hopes that the arbitration between Great Britain and the United 
states will be allowed to proceed on the agreement regularly and promptly. It is 
of great consequence to both nations that the dispute be ended, and that no delay 
be caused by introducing new elements into the agreement to vrhich both nations 
have given their consent." 

Sir Julian Paunceforte, December 8, 1891 : 

" The Marquis of Salisbury, to whom I telegraphed the contents of your letter of 
the 2d instant on the subject of the sixth article of the proposed Bering Sea Arbi- 
tration agreement, is under the unpression that the President has uo% ri^^htly nnder- 
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bury, signed them, distinctly stating that they were signed as proposed 
in Mr. Blaine^s notCy that is, " without any reservation whatever.^^ And, 
now, it is contended that while this Tribunal may not make the adhe- 
sion of other maritime powers to our Eegulations a condition precedent 
to their being obligatory upon the United States and Great Britain, it 
may, nevertheless, properly refuse to prescribe regulations that will 

stood his lordship's apprehonsion with reference to the regulations to be made by 
tlie Arbitrators under that article. His fear is not that the other powers will reject 
the regulations, but that they will refuse to allow the arrest by British and Amer- 
ican cruisers of ships under their flag which may engage in the fur seal fishery in 
violation of the regulations. Such refusal is highly probable in view of the 
jealousy which exists as to the right of search on the high seas, and the consequence 
must inevitably' be that during the close season sealing will go on under other 
flags. 

'^ It can not be the intention of the two Governments, in signing the proposed 
agreement, to arrive at such a result. 

''I do not understand you to dispute that should snch a state of things arise the 
agreement must collapse, as the two Governments could not be expected to enforce 
on their respective national regulations which are violated under foreign flags to 
the serious injury of the fishery. 

'*! hope, therefore, that on further consideration the President will recognize the 
importance of arriving at some understanding of the kind suggested in my note of 
the Ist instant." 

Mr. Blaine, December 10, 1891, in reply : 

"In reply to your note of the 8th instant I have the following observations to 
make : 

** First. Ever since the Bering Sea question has been in dispute (now nearly six 
years) not one ship from France or Germany has ever engaged in sealing. This 
affords a strong presumption that none will engage in it in the future. 

"A still stronger ground against their taking part is that they can not afford it. 
From France or Germany to Bering Sea by the sailing line is nearly 20,000 miles, and 
they would have to make the voyage with a larger ship than can be profitably em- 
ployed in sealing. They would have to start from home the winter preceding the 
sealing season, and risk an unusu.ally hazardous voyage. When they reach the fish- 
ing grounds they have no territory to which they conld resort for any purpose. 

"Third. If we wait until wo get France to agree that her ships shall be searched 
by American or British cruisers we will wait until the last seal is taken in Bering 
Sea. 

"Thus much for France and Germany. Other European countries have the same 
disabilities. Russia, cited by Lord Salisbury as likely to embarrass the United 
States and England by interference, I should regard as an ally and not an enemy. 
Nor is it probable that any American country will loan its flag to vessels engaged in 
violating the Bering Sea regulations. 

''To stop the arbitration a whole month on a question of this character promises 
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suppress or materially diminish pelagic sealing, however necessary 
such regulations may be for the protection and preservation of this race 
of animals, if, in view of all the probabilities of the situation we con- 
jecture — ^it can be nothing more than conjecture — that other nations 
will not approve them. This would enable Great Britain to accomplish 
precisely what it could have accomplished had it been permitted to 
sign the Treaty with a reservation of authority for the Arbitrators to 
make the assent of the maritime powers a condition of our regulations, 

ill for its snccess. Some other less important question even than this, if it can he 
found, may probably be started. The effect can only be to exhaust the time allotted 
for arbitration. We must act mutually on what is probable, not on what is re- 
motely possible. 

"The President suggests again that the proper mode of proceeding is for regula- 
tions to be agreed upon between the United States and Great Britain and then sub- 
mitted to the principal maritime powers. That is an intelligent and intelligible 
process. To stop now to consider the regulations for outside nations is to indefi- 
nitely postpone the whole question. The President, therefore, adheres to his ground 
first announced, that we must have the arbitration as already agreed to. He sug- 
gests to Lord Salisbury that any other process might make the arbitration imprac- 
ticable within the time specified." 

Sir Julian Pauncefote, under date of December 11, 1891 : 

"I have the honor to inform you that I telegraphed to the Marquis of Salisbury 
the substance of your note of yesterday respecting the sixth article of the proposed 
Boring Sea arbitration agreement, and that I have received a reply from his lord- 
ship to the following efibct: In view of the strong opinion of the President, reiter- 
ated in your note of yesterday, that the danger apprehended by Lord Sailsbury, and 
explained in my note of the 8th instant, is too remote to justify the delay which 
might be incurred by guarding against it now, his lordship will yield to the Presi- 
dent's appeal and not press for further discussion at this st.age. 

"Her Majesty's Government of course retain the right of raising the point when 
the question of framing the regulations comes before the arbitrators, and it is under- 
stood that the latter will have full discretion in the matter, and may attach such 
conditions to the regulations as they may a priori judge to be necessary and just to 
the two powers in view of the difficulty pointed out. 

" With the above observations Lord Salisbury has authorized me to sign the text 
of the seven articles and of the joint commission article referred to in my note of 
the 23d ultimo, and it will give me much pleasure to wait upon you at the State 
Department for that purpose at any time you may appoint." 

Mr. Blaine, December 14, 1891, in reply : 

"I have the honor to advise you that I submitted your note of the 11th instant to 
the President. After mature deliberation he has instructed me to say that he objects 
to Lord Salisbury's making any reservation at all, and that he cannot yield to him 
the right to appeal to the arbitrators to decide any point not embraced in the arti- 
cles of arbitration. The President does not admit that Lord Salisbury can reserve 
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whether self-executing or not, becoming obligatory upon Great Britain 
and the United States. I can not believe that this Tribunal will pro- 
ceed upon any such ground as that now suggested by the Counsel for 
Great Britain. 

During the argument much was said about the mode in which the 
business of taking far seals on the Pribilof Islands had been conducted 
by the licensees of the United States. It was said then, and the sug- 

the right in any way to affect the decision of the arhitrators. We nuderstand that 
the arbitration is to proceed on the seven points which are contained in the articles 
which you and I certify were the very points agreed npon by the two Governments. 

"For Lord Salisbury to claim the right to submit this new point to the Arbitra- 
tors is to entirely change the arbitration. The President might, in like manner, 
submit several questions to the Arbitrators, and thus enlarge the subject to such an 
extent that it would not be the same arbitration to which we have agreed. The 
President claims the right to have the seven points arbitrated, and respectfully 
insists that Lord Salisbury shall not change their meaning in any particular. The 
matters to be arbitrated must be distinctly understood before the Arbitrators are 
chosen. And after an arbitration is agreed to, neither of the parties can enlarge or 
c<mtract its scope. 

" I am prepared now, as I have been heretofore, to sign the articles of agreement 
without auy reservation wliatever, and for that purjjose I shall be glad to have you 
call at the State Department on Wednesday tlie 16th instant, at 11 o'clock a. m." 

Sir Julian Pauncefote, December 17, 1891: 

*' I have the honor to iuforiu you that I conveyed to the Marquis of Salisbury, by 
t<'legraui, the substance of your note of the 14th instant, respecting the sixth article 
of the proposed Bering Sea Arbitration agreement, and that I have received a reply 
from his lordship in the following sense: 

''Lord Salisbury is afraid that, owing to the difficulties incident to telegraphic 
communications, he has been imperfectly understood by the President, He con- 
seutcd, at the President's request, to defer for the present all further discussion as 
to what course the two Governments should follow in the event of the regulations 
prescribed by the Arbitrators being evaded by a change of flag. It was necessary 
thiit in doing so he should guard himself against the supposition that by such con- 
sent he had naiTowed the rights of the contending parties or of the Arbitrators under 
the agreement. 

*'But in the communication which was embodied in my note of the 11th instant, 
his lordship made no reservation, as the President seems to think, nor was any such 
word used. A reservation would not be valid unless assented to by the oth«r side, 
and no such assent was asked for. Lord Salisbury entirely agrees with the Presi- 
dent in his objection to any point being submitted to the Arbitrators wbich is not 
embraced in the agreement and, in conclusion, his lordship authorizes me to sign 
the articles of the arbitration agreement, as proposed at the close of your note under 
reply, whenever you may be willing to do so.'' (U. S. Case, vol. 1, App. 339 to 345). 
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gestion has been repeats here, that the present depleted condition of 
this race is due largely, if not principally, to unreasonably large drafts 
made, for many years past, upon male seals while they were on the 
breeding grounds, whereby vast numbers of that sex, competent for 
service, and which ought to have been preserved for purposes of repro- 
duction, have been killed. This suggestion is unsupported by any fair 
view of the evidence. What has been said on that subject by some wit- 
nesses, notably by Prof. Elliott, is in gross exaggeration of the facts. 
No complaint can be justly made of the rules that have been prescribed 
by the United States in regulation of the taking of these seals on the 
islands. And it must be conceded that those rules, if observed, do not 
admit of the taking of an undue proportion of males. The killing of 
female seals on the islands is absolutely prohibited. While in particular 
years there was mismanagement to some extent on the islands, nothing 
done or omitted to be done there, at any time within the past fifteen or 
twenty years, accounts for the recent and extraordinary diminution in 
the number of seals frequenting those islands during the breeding sear 
son. There is, in my judgment, no possible escape from the conclusion 
that such diminution is the direct result of pelagic sealing. 

What has or has not been done or omitted on the islands, or what 
may hereafter be done there, can not be made an element in the present 
inquiry. This Tribunal has no authority to deal with the management 
of the seals while at their breeding grounds on the islands of St. Paul 
and St. George, any more than with the mode of taking them within 
the territorial waters of Canada. The TJnited States would never have 
submitted to this or to any other Tribunal a question involving its 
complete control over these seals while on its islands or within its ter- 
ritorial waters. It would not brook any interference with the authority 
which appertains to it within its own territorial limits. Proper respect 
for the Government of that nation compels us to assume that it has 
the desire to correct, and will correct, any abuses that have existed, 
or that may hereafter exist, in the conduct of the fur seal industry 
on the Pribilof Islands; just as we must assume, that the Govern- 
ments of Great Britain and of Canada, after this Tribunal has made 
its award, will properly control the taking of seals within territorial 
waters. 

The two nations here represented took care to exclude from the con- 
sideration of this Tribunal all matters aflfectiug their sovereign authority 
within jurisdictional limits, and therefore restricted inquiry touching 
the prox>er protection and preservation of these seals ^^to concurrent 
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regulations outside the jurisdictional limits of the respective Govern- 
ments." The irrelevancy, when considering the subject of regulations, 
of any inquiry as to what has been done or omitted to be done on the 
islands, is apparent in view of one fact cleariy established by the evi- 
dence, namely: That pelagic sealing to any material extent — that is, to 
such extent as will be profitable to sealers — will speedily exterminate 
this T'dae J even if the taking of seals is entirely suspended on the islands^ 
and the United States should expend time and money in protecting the 
seals during the breeding season, in order simply that pelagic sealers 
may not be disturbed in their occupation of killing suckling females 
while in the ocean in search of food for the sustenance of themselves 
and their young, or in their business of capturing and cutting open 
the bodies of mother seals, heavy with young, and throwing the unborn 
pups into the ocean. 

Our manifest duty is to inquire what, under the evidence, is the 
effect of pelagic sealing, in and of itself; and, according to the result of 
that inquiry and without any reference whatever to what has occurred 
or may occur on the islands in respect of this race of animals, and 
without regard to the special interests either of the United States or 
of pelagic sealers, we should establish, or by our award impose upon 
the two nations here represented the duty of establishing, such regu- 
lations, "outside the jurisdictional limits of the respective Govern- 
ments " as are necessary for the proper protection and preservation of 
this herd of fur seals. Anything less from tliis Tribunal will shake the 
confidence of the world in the etficacy of arbitration as a means of com- 
posing differences between nations in respect to matters of great mo- 
ment and interest. 

I now come to the important practical question as to what regula- 
tions, in view of all the evidence, are necessary for the proper protec- 
tion and preservation of this herd of seals. 

We have seen that these seals begin to leave the islands in Septem- 
ber, and by November substantially all of them are in the North Pacific 
Ocean, south of the Aleutian Islands. During December they may be 
found off the coasts of the United States, north of the 35th degree of 
north latitude. In January they turn their faces northward, and move, 
generally in small schools or bands, along, but some distance from, the 
coasts of the United States and British Columbia, Those in advance 
go through the passes of the Aleutian Islands, on their way back to the 
Pribilof Islands, early in June. They are moving through those passes 
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duriDg the whole of that month. By the 1st or 10th of July, the entire 
herd has left the North Pacific and reassembled at their breeding 
grounds on the islands of St. Paul and St. George. As soon as the 
mother seals reach the islands, or within a very few days thereafter, they 
give birth to their pups, and take position with the bulls by whom they 
have been appropriated. According to the evidence, the pups require 
sustenance from their mothers for about eight or ten weeks. During 
that period, say, during July and August, the mother seals, in vast 
numbers, go out into the sea, in every direction, often to the distance of 
100 and 150 miles, in quest of food to sustain themselves and their young. 
Seals have been taken in the North Pacific in January, February, and 
March, but not to any great extent. The opportunity for taking them 
improves as the season advances. The last half of April and the 
months of May and June are favorable for pelagic sealing, particularly 
the two months last named. In Bering Sea the months of July and 

August are also very favorable for seal hunting. While seals may be 

• 

taken iu that sea during September, it is not, as a general rule, profit- 
able to pursue the business there after August, or, at any rate, after 
the middle of September. The principal mischiefs from pelagic sealing 
have come from the killing of the seals in May and June, in the Korth 
Pacific, while the herd is moving northward to their land home, and 
from the killing in July and August, in Bering Sea, of breeding females 
which have left their pups on the islands for a time and gone into the 
sea in search of food. 

Our attention has been called to various schemes of regulations. In 
1888 Mr. Bayard proposed a closed season for the period between April 
15 and November 1 of every year, during which the citizens or sub- 
jects of the United States and Great Britain should be prevented from 
killing fur-seals with firearms or other destructive weapons, " north of 
50° of north latitude, and between 160^ of longitude west and 170° of 
longitude east of Greenwich." But a much better scheme was agreed 
upon, provisionally, as a basis of negotiations, at the conference subse- 
quently held, in London, April 16, 1888, between the representatives of 
the United States, Great Britain, and Eussia. By that scheme, if it 
had been put into operation, a closed season, extending from April 16 
to November 1 would have been established, during which no seals could 
be killed in ^^the sea between America and B^issia, north of the 47^ of lot- 
itudeP But this scheme failed of adoption because of the intervention 
and protest of Canada, which was effectual to prevent Lord Salisbury 
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from adhering to it as a final settlement of the controversy. At a later 
stage of the negotiations between the United States and Great Britain, 
Mr. Blaine expressed the willingness of the United States to accept 
a settlement upon the basis of a zone of 20 marine leagues, within which 
no ship should hover around the islands of St. Paul and St. George 
from the 15th of May to the 15th of October of each year. U. 8. Case^ 
Vol. J, App., 284. 

It is said that the scheme of regulations now proposed by the United 
States is far more stringent than that proposed by Mr. Bayard and 
Mr. Blaine, on behalf of the United States. That is true. But it 
should be remembered that at the time the schemes of Mr. Bayard 
and Mr. Blaine were proposed, the facts of seal life were not so well 
known as now, so full have been the recent investigations made by 
the two Governments, with direct reference to the present controversy, 
and for the purpose of ascertaining what was required in order to 
preserve this race of animals from extermination. In view of the 
fuller knowledge all now have on the subject, no one would be so 
wanting in frankness as to say that this race of useful animals could 
possibly survive pelagic sealing under the scheme proposed by Mr. 
Bayard, or under that proposed by Mr. Blaine. While the British 
Government has contrasted, to the disadvantage of the United States, 
the scheme now proposed by the latter, with the propositions made 
by Mr. Bayard and Mr. Blaine, the United States Government con- 
travsts, to the disadvantage of Great Britain, the scheme now pro- 
posed by Her Britannic Majesty with that acceded to, provisionally, 
by Lord Salisbury in 1888. I am of opinion that the determination 
of the question before us should not depend upon considerations of 
this kind. It is of no consequence, in the present inquiry, that the 
respective governments were willing, at one time, to accept regulations 
different from thosenow proposed. We must determine the question of 
regulations in the light of the facts now disclosed. If we prescribe 
regulations that are inadequate, we will not stand acquitted in our own 
consciences, or before the world, by the circumstance that that which 
is done may have been approved by the two Governments or either of 
them ut sometime in the past, when the facts were not fully developed. 

At a former meeting of this Tribunal I presented a scheme of reg- 
ulations which, in the judgment of my colleague. Senator Morgan, and 
myself, are adequate for the proi)er protection and preservation of these 
seals outside the jurisdictional limits of the respective Governments. 
That scheme provides that no citizen or subject of either country should 
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kill, capture, or pursue these fur seals anywhere in the waters of 
Bering Sea or of the North Pacific Ocean, outside the jurisdictional 
limits of the respective govenimeiits, north of the 35° of north lati- 
tude (south of which this herd have never been known to go in its 
migi'ations) and east of the 180^ of longitude from Greenwich. It also 
provides that offending vessels may be seized by the naval or duly- 
commissioned officers of either Government, and handed over, as soon 
as practicable, to the authorities of the nation to which they respec- 
tively belong, to be dealt with by that nation — the witnesses and proof 
necessary to establish the offense or to disprove the same being also 
sent with the vessel seized. It further provides that every person 
guilty of violating these regulations should, for each offense, be fined 
not less than $200 nor more than $1,000, or imprisoned not more than 
six months, or both; such vessels, their tackle, apparel, furniture, and 
cargo to be forfeited and condemned. 

Only regulations of this character, which prohibit pelagic sealing 
altogether, in all the waters traversed by these seals, will, in my 
judgment, make the preservation of this race of animals absolutely 
certain. Of course, a closed season, covering all of such waters and all 
the months of the year when the weather admits of pelagic sealing, 
will give, practically, the same security as regulations of a prohibitory 
character covering the whole year. 

(Mr. Justice Harlan hero outored upon au examination of the evidence in detail for 
the purpose of Hhowin*; that lie had not overstated the effect of pelagic sealing ai>on 
the Pribilof herd of seals. He read, at length, from the depositions, reports, tables 
of figures, etc., introduced by the respective Governments, to show the dhtastroaB 
results of pelagic sealing. It is unnecessary to encumber this opinion with the 
details of the evidence to which he referred. 

When the subject of Regulations was under consideration in the Conference, Mr. 
Justice Harlan offered the following resolution, as embodying the views of Senator 
Morgan and himself on the question of the competency of the Tribunal: 

*^ Resolved J That the purpose of Article VII of the Treaty is to secure in any and 
all events, the proper protection and preservation of the herd of seals frequenting 
the Pribilof Islands; and in the framing of Kegulatious, under the I'reaty, no ex- 
tent of pehigic sealing should be allowed which will seriously endanger the accom- 
plishment of that end." 

He subsequently presented, with the concurrence of Senator Morgan, the following 
motion : 

"This Tribunal has power, and it is its duty, under the Treaty, to prescribe snoh 
concurrent Regulations, covering the vraters, outside the jurisdictional limits of the 
two countries, of both Bering Sea and the North Pacific Ocean, traversed by the far 
seals in, or habitually resorting to, Bering Sea, as may be found necessary for the 
proper protection and preservation of such seals, even if such Regulations, when 
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saDctioned by the legislation of the two Governments, should, by renson of their 
express provisions, or by their practical operation, resalt in preventing the hunting 
and takin<;^ of these seals during the seasons when the condition of said waters 
admits of fur seals being taken by pelagic sealers.") 

The sclieme proposed by myself may be objected to upon the ground 
tliat the regulations which it embodies are self-executing, whereas it is 
argued this Tribunal has only the power to recommend the adoption of 
regulations, leaving it to the two Governments to enforce them by legis- 
lation. 1 do not assent to this view of the competency of this Tribunal. 
The two Governmeuts contemplated, and we are so informed by the 
Treaty, that the result of our proceedings should be considered *' as a 
full, perfect, and final settlement of all the questions referred to the 
Arbitrators." (Article XIV.) Our final decision or award, when made, 
will become, in legal eflfect, a part of the Treaty, as much so as if it was 
embodied in it. But the Treaty, when thus perfected, will not be a full, 
perfect, and final settlement of the controversy, if the decision or award 
is so framed as to amount to nothing practically until the two nations 
shall have had further negotiations and agreed upon such additional 
concurrent legislation as will be required in order that the award shall 
become operative for the proper protection and preservation of this race. 
I find nothing in the Treaty looking to such a condition of things as the 
result of our i)roceedings. Under the Constitution of the United States, 
a treaty, made pursuant to that instrument, and duly ratified, becomes 
''the supreme law of the land," without the aid of legislation, except 
that legislation will be required where the treaty provides for the pay- 
ment of money. This exception arises from the provision in that Con- 
stitution that "no money shall be drawn from the Treasury but in con- 
sequence of appropriations made by law." Of course, if, under the 
British Constitution, regulations established by the Tribunal, providing 
for the seizure of vessels and the punishment of persons oflfending 
against such regulations, can not be made applicable to British vessels 
and British subjects, without legislative sanction, we must rely upon 
tlie good faith of the two Governments interested to give eft'ect to our 
decision by appropriate enactments. But I do not understand the 
British Constitution to require legislative approval of the regulations 
prescribed by the Tribunal before they can become operative against 
British vessels and British subjects. We have been invested by the 
two Governments with full power, as Senator Morgan has well said, to 
write into the Treaty of February 29, 1892, such regulations as we find 
necessary and such as will be immediately effectual for the proper pro- 
tection and preservation of these fur seals when they are outside the 
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jurisdictional limits of the respective nations. The engagement of the 
two Governments with respect to regulations was that they would coop- 
erate in securing the adhesion of other powers "to such Begalations" 
as thin Tribunal should prescribe. This could have referred only to 
regulations which by their own force, without further action of the two 
Governments, would properly protect and preserve this race of ani- 
mals. The adhesion of other nations to Eegulations which did not, in 
themselves, secure the protection and i)reservation of this race, would 
be of no value. 

One of the schemes before us is that proposed by Sir John Thompson. 
I mean no disrespect to its distinguished author, whose good faith is not 
questioned, when I say that, in view of all the evidence, that scheme 
may be fairly entitled "A plan for the certain and speedy extermina- 
tion of the Pribilof herd of fur seals." Under regulations such as are 
embodied iu that plan all the seals, including gravid females, would be 
exposed to attack by pelagic sealers during the months of Afay and 
June in the North Pacific Ocean; and during July, August, and Sep- 
tember in Bering Sea, outside of a zone of thirty miles around the 
Pribilof Islands, nursing female seals could be slaughtered in vast 
numbers. The use of rifles and nets are prohibited by this scheme, 
while it saves to pelagic hunters the use of the destructive shotgun 
now in general use by them. A prohibition of rifles is of no value 
whatever if the shotgun is aUowed. Nor is it of the slightest conse- 
quence that this scheme prohibits the killing of seals in Beriny Sea 
(east of the line of demarcation adopted in the Treaty of 18G7 between 
Eussia and the United States) he/ore the 1st of July and after October 
1 in each year; for, the seals can not be found in Bering Sea in any 
numbers worth mentioning after October 1 and before July 1. I 
object to this scheme upon the further ground that it allows either 
Government upon notice to put an end to our regulations after a named 
time. Whatever this Tribunal may do in this matter, let that which 
is done be final and permanent, subject only to such modifications 
or change of policy as the* two governments, in their wisdom, may 
nmtually agree to make. I see no objection to a reexamination from 
time to time, by the two governments, of the subject of regulations but 
there are many reasons against a reservation to each government of 
the right to set aside the regulations after the lapse of any given time. 
This whole subject has been a source of disturbance between these 
nations for so long a period that the controversy should be now settled 
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and forever pnt aside. That is what these conntries had in view when 
the Treaty of 1892 was concluded. If we put it in the power of each 
Government, after a named date, to set aside our regulations, the de- 
cision we make will not be a "full, perfect, and final settlement '' of 
these questions. The wisdom and patriotism of the two great nations 
here represented is a sufficient guarantee that all will be done, by 
mutual agreement, which further investigation and developments 
show to be necessary. 

Without further elaboration, I must say that the scheme of Sir John 
Thompson can not be approved if we accept, as justified by the evi- 
dence, what Sir Richard Webster said in his very able argument, when 
he declared that " no gravid female ought to be killed, so far as it can 
be reasonably avoided," and that " no nursing female upon whose life 
that of the pup depends ought to be slaughtered or injured in any 
way." The same eminent counsel also frankly observed: "It seems 
to me that upon the simple principle that has governed and controlled 
the game laws of all civilized people, the killing of a female which is 
about to bring forth its young, or upon whose life the lives of the young 
are dependent, is a matter which no Tribunal would indorse by recom- 
mendation, and that, therefore, the contrary of that would recommend 
itself to the mind of this Tribunal." 

(After the general discassion in conference upon the subject of regulations was 

conchided — the Arbitrators named by the Governments of Great Britain and the 

United States having alone participated in that discussion — the matter was taken 

under advisement by the Arbitrators from Franco, Italy, and Norway, and they 

snbniittod a scheme of regulations for the consideration of the Tribunal. A copy of 

that scheme is appended to this opinion, and it became the subject of discussion 
among the Arbitrators.) 

I confess some disappointment in finding that the majority of the 
Tribunal do not favor regulations which, in terms or by their necessary 
operation, will put an end to all pelagic sealing in the waters traversed 
by these fur seals. It is very much to be feared that the theory of 
compromise has had more weight than, as I submit, it ought to have 
upon the determination of the pending question. A compromise, 
between conflicting views, which leaves the preservation of this race 
in douhtj as far as their preservation depends upon regulations, ought 
not be favored. It seems to me that the supreme object of regulations, 
tlie protection and preservation of this race of animals, could not be 
certainly accomplished except by regulations of the kind proposed by 
me, with the concurrence of Senator Morgan. 
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But, as our views are not accepted by the Tribunal, the question is 
presented whether the report made by Baron de Oourcel, Marquis Vis- 
conti-Venosta and His Excellency M. Gram, shall receive our support. 
Upon mature reflection, we have concluded to vote in favor of the scheme 
of regulations recommended by those Arbitrators, although it contains 
some provisions not acceptable to us. It establishes a zone of 60 miles 
around the Pribilof Islands, inclusive of territorial waters, within 
which the taking of seals at any time by the citizens or subjects of 
either country is tobeprohibit^d. It establishes a closed season, between 
April 15 and July 31, both inclusive, for all the waters, both of the 
North Pacific Ocean and of Bering Sea, north of the thirty-fifth degree 
of north latitude. It allows only sailing vessels to take part in fur 
seal fishing operations. It forbids the use of nets, firearms, and 
explosives in fur seal fishing, with the exception of the shotgun in 
the North Pacific Ocean prior to April 15. While it permits a new 
examination, by the two Governments, every five years, of the proposed 
regulations, to ascertain whether there is any occasion to modify them, 
the regulations now proposed, if Jidopted, are to remain in force until 
they shall have been, in whole or in part, abolished or modified by "com- 
mon agreement between the two nations. The features of this scheme 
that are chiefly objectionable are these: (1) It permits pelagic seal- 
ing with shotguns, in the North Pacific Ocean, prior to April 15; (2) 
it allows pelagic sealing, after July 31, in Bering Sea, with harpoons 
and spears. Notwithstanding these defects in the scheme, there is a 
hope, though not a certainty, that this race may under the regulations 
so proposed, escape destruction at the hands of pelagic sealers. For 
that reason, and in the interest of peace between the two nations, Sena- 
tor Morgan and myself have determined to give our votes in support of 
this scheme, as the best solution likely to be obtained from the Tribunal 
of the question of regulations. 

(Protocol LIV win show the votes in Conference upon the several rosolntions, mo- 
tions; and plans presented by Arbitrators, relating to regulations, and also votes 
upon different amendments made in the scheme of Regulations proposed by Bftion 
de Courceli Marquis Visconti-Venosta and His Excellency M. Gram*) 
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BE6ULATI0NS PROPOSED BT MB. JUSTICE HABLAI7, COXCUBRED I!f BT 8E5AT0B HOBGAN. 

Article 1. No citizea or subject of the United States or Great Britain shall in any 
manner kill, captnro, or pursue anywhere upon the seas, within the limits and 
boundaries next hereinafter prescribed for the operation of this regulation, any of 
the animals commonly called fur seals. 

Art. 2. The foregoing regulation shall apply to and extend over all those waters, 
outside the jurisdictional limits of the above-mentioned nations, of the North Pa- 
cific Ocean and Bering Sea which are North of the thirty-fifth parallel of north lati- 
tude and east of the one hundred and eightieth meridian of longitude from Green- 
wich. 

Art. 3. Every vessel or person offending against these regulations may be seized 
and detained by the naval or duly commissioned officers of either the United States 
or Great Britain, but they shall be handed over as soon as practicable to the authori- 
ties of the nation to which they respectively belong, who alone shall have jurisdic- 
tion to try the offense and impose penalties for the same. The witnesses and proof 
necessary to establish the offense or to disprove the same found on the vessel shall 
also be sent with them. 

Art. 4. Every person guilty of violating these regulations shall, for each offense, 
be fined not less than $200 nor more than $1,000, or imprisoned not more than six 
months, or both ; and vessels, their tackle, apparel, furniture, and cargo, found en- 
gaged in violating these regulations shall be forfeited and condemned* 

REQULATIONS PBOPOSED BT SIB JOHN THOMPSON. 

Articltc 1. No sealing except by licenses which are to be issued at two United 
States and two Canadian ports on the Pacific coast. 

These licenses to be granted only to sailing vessels, and not to be granted earlier 
than a date that would correspond with the 1st of May in the latitude of Victoria, 
British Columbia. 

Art. 2. Each vessel carrying such license to use a distinctive flag and to keep a 
record in the official log of the number of seals killed or wounded, and the locality 
in which the hunting takes placa, from day to day ; all such entries to be filed with 
the collectors of customs on the return of the vessels. 

Art. 3. The use of rifles and nets in seal fishing is prohibited. 

Art. 4. The killing of seals to be prohibited within a zone of 30 miles from the 
Pribylov iHlands, and within a zone of 10 miles around the Aleutian Islands. 

Art. 5. The killing of seals to be prohibited in Bering Sea (east of the line of 
demarcation adopted in the treaty of cession from Russia to the United States) before 
tlio Ist of July and after the 1st of October in each year. 

Art. 6. The forgoing regulations shall be brought into force from and after a day 
to be agreed upon by Great Britian and the United States, and shall continue in 
operation for ten years from the above day ; and, unless Great Britain or the United 
States shall, twelve months before the ex])iration of the said period of ten years, gi ve 
notice of intention to terminate their operation, shall continue in force one year 
longer, and so on from year to year« 
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BEOUULTIOlfS PROPOSED BT BABON DE COUBCEL, HABQUIS YISCOlfTI-TElfOSTA, AlfD 

HIS EXCELLENCY H. GBAH. 

Article 1. The Governments of the United States and of Great Britain shall for- 
bid their citizens and subjects respectively to kill, capture, or pursue at any time 
and in any manner whatever, the animals commonly called fur seals, within a zone 
of 60 miles around the Pribylov Islands, inclusive of the territoral waters. 

The miles mentioned in the preceding paragraph are geographical miles, of 60 to a 
degree of latitude. 

Art. 2. The two Governments shall forbid their citizens and subjects respectively 
to kill, capture, or pursue, in any manner whatever, during the season extending 
each year from the 15th of April to the 31st of July, both inclusive, the fur seals on 
the high sea in the part of the Pacific Ocean, inclusive of the Bering Sea, whioh is 
situated to the north of the thirty-fifth degree of north latitude. 

Art. 3. During the period of the time and in the waters in which the fur seal fish- 
ing is allowed only sailing vessels shall be permitted to carry on or take part in fur- 
seal fishing operations. They will, however, be at liberty to avail themselves of 
the use of canoes or small boats, propelled wholly by oars. 

Art. 4. The sailing vessels authorized to fish for fur seals must be provided with 
a special license issued for that purpose by its Government and shall be required to 
carry a distinguishing flag to be prescribed by its Government. 

Art. 5. The masters of the vessels engaged in fur seal fishing shall enter accu- 
rately in their official log book the date and place of each fur seal fishing operation, 
and also the number and sex of the seals captured, upon each day. These entries 
shall be communicated by each of the two Governments to the other at the end of 
each fishing season. 

Art. 6. The use of nets, firearms, and explosives shall be forbidden in the fur seal 
fishing. This restriction shall not apply to shotguns when such fishing takes place 
outside of Bering Sea. 

Art. 7. The two governments shall take measures to control the fitness of the men 
authorized to engage in fur seal fishing; these men shall have been proved fit to 
handle with sufficient skill the weapons by means of which this fishing may be car- 
ried on. 

Art. 8. The regulations contained in the preceding articles shall not apply to 
Indians dwelling on the coasts of the territory of the United States or of Great 
Britain, and carrying on in their canoes, at a small distance from the coasts where 
they dwell, fur seal fishing. 

Art. 9. The concurrent regulations hereby determined with a view to the protec- 
tion and preservation of the fur seals shall remain in force until they have been, in 
whole or in part, abolished or modified by common agreement between the govern- 
ments of the United States and of Great Britain. 

The said concurrent regulations shall be submitted every five years to a new 
examination, so as to enable both interested governments to consider whether, in 
the light of past experience, there is occasion for any modification thereof, 
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FINAL DECISION. 

Now we, the said Arbitrators, liaving impartially and carefully examined the said 
questions, do in like manner by this our award decide and determine the said ques- 
tions in manner following, that is to 'say, we decide and determine as to the five 
points niontioned in Article VI, as to which our award is to embrace a distinct 
decision upon each of them : 

As to the first of the said five points, we, the said Baron de Courcel, Mr. Justice 
Ilarlau, Lord Hannen, Sir John Thompson, Marquis Visconti Venosta, and Mr. Gregers 
Gram, bciug the majority of the said Arbitrators, do decide and determine as follows : 

By the Ukase of 1821, Russia claimed jurisdiction in the sea now known as the 
Bering Sea, to the extent of 100 Italian miles from the coasts and islands belonging 
to her; but, in the course of the negotiations which led to the conclusion of the 
treaties of 1824 with the United States, and of 1825 with Great Britain, Russia 
admitted that lier jurisdiction in the said sea should be restricted to the reach of 
cannon-shot from shore, and it appears that, from that time up to the time of the 
cession of Alaska to the United States, Russia never asserted in fact or exercised 
any exclusive jurisdiction in Bering Sea or any exclusive rights in the seal fish- 
eries therein beyond the ordinary limits of teiTitorial waters. 

Ah to the second of the said five points, we, the said Baron de Conrcel, Mr. Justice 
Harlan, Lord Hannen, Sir John Thompson, Marquis Visconti Venosta, and Mr, 
Gregers Gram, being a majority of the said Arbitrators, decide and determine that 
Great Britain did not recognize or concede any claim, upon the part of Russia, to 
exclusive jurisdiction as to the seal fisheries in Bering Sea, outside of ordinary 
territorial waters. 

• As to the third of the said five points, as to so much thereof as requires us to 
decide whether the body of water known as Bering Sea was included in the phrase 
"Pacific Ocean," as used in the treaty of 1825 between Great Britain and Russia^ 
we, the said- Arbitrators, do unanimously decide and determine that the body of 
water now known as the Bering Sea was included in the phrase "Pacific Ocean," 
as used in the said treaty. 

And as to so much of the said third point as requires us to decide what rights, if 
any, in the Bering Sea were held and exclusively exercised by Russia after the said 
Treaty of 1825, we, the said Baron de Courcel, Mr. Justice Harlan, Lord Hannen, 
Sir John Thompson, Marquis Visconti Venosta and Mr. Gregers Gram, being a ma- 
jority of the said Arbitrators, do decide and determine that no exclusive rights as to 
the seal fisheries therein were held or exercised by Russia outside of ordinary terri- 
torial waters after the Treaty of 1825. 

As to the forth of the said five points, we, the said Arbitrators, do unanimously 
decide and determine that all the rights of Russia as to jurisdiction and as to the 
seal fisheries in Bering Sea, east of the water boundary, in the Trcatj' between the 
Unit(;d States and Russia of the 30th of March, 18G7, did iiasa unimpaired to the 
United States under the said Treaty. 

As to the fifth of the said five points, we, the said Baron de Conrcel, Lord Hannen, 
Sir John Thompson, Marquis Visconti Venosta, and Mr. Gregers Gram, being a ma- 
jority of the said Arbitrators, do decide and determine that the United States has not 
11492 15 
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any right of protection or property in the far seals frAquenting the islands of the 
United States in Bering Sea, when such seals are found outside the ordinary three- 
mile limit. 

REGULATIONS PROPOSED BT BARON DE OOURCEL, MARQUIS TlSCOXTl TEXOSTA, AND HIS 
EXCELLENCY H. GRAM, AS AMENDED AND ADOPTED BT A MAJORITT OF THE TRIBUNAL. 

Akticle 1. 

The Government of the United States and of Great Britaia shall forbid their cit- 
izens and subjects respectively to kill, capture, or pursue, at any time and in any 
manner whatever, the animals commonly called fur seals, within a zone of 60 miles 
around the Pribilov Islands, inclusive of the territorial waters. 

The miles mentioned in the preceding paragraph are geographical miles, of 60 to 
a degree of latitude. 

Article 2. 

The two Governments shall forbid their citizens and subjects respectively to kill, 
capture, or pursue, in any manner whatever, during the season extending, each 
year, from the Ist of May to the Slst of July, both inclusive, the fur seals on the 
high sea, in the part of the Pacific Ocean, inclusive of the Bering Sea, which is 
situated to the north of the 35th degree of north latitude, and eastward of the 
180th degree of longitude from Greenwich till it strikes the water boundary do- 
scribed in Article I of the Treaty of 1867 between the United States and Russia, and 
following that line uj) to Bering Straits. 

Article 3. 

During the period of time and in the waters in which the fur seal fishing is allowed, 

only sailing vessels shall be permitted to carry on or take part iu fur seal fishing 

operations. They will however be at liberty to avail themselves of the use of such 

canoes or undecked boats, propelled by paddles, oars, or sails, as are in common use 

as fishing boats. 

Article 4. 

Each sailing vessel authorized to fish for fur seals must be provided with a special 
license issued for that ])urpose by its Government, and shall be required to carry a 
distinguishing flag to be prescribed by its Government. 

Article 5. 

The roasters of the vessels engaged in fur seal fishing shall enter accurately in 

their ofiicial log book the date and place of each fur seal fishing operation, and also 

the number and sex of the seals captured upon each day. These entries shall be 

communicated by each of the two Governments to the other at the end of each fishing 

season. 

Article 6. 

The use of nets, firearms, and explosives shall be forbidden iu the fur seal fishing. 
This restriction shall not apply to shotguns when such fishing takes place outside 
of Bering's Sea during the season when it may be lawfully carried on. 
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Article 7. 

The two Govemroenta shall take measures to control the fitness of the men author- 
ized to engage In fur seal fishing; these men shall have heen proved fit to handle 
with sufficient skill the weapons by means of which this fishing may be carried on. 

Article 8. 

The regulations contained in the preceding articles shall not apply to Indians 
dwelling on the coasts of the territory of the United States or of Great Britain, and 
can*ying on fur seal fishing in canoes or undecked boats not transported by or used 
in couuection with other vessels and propelled wholly by paddles, oars or sails, and 
manned by not more than five persons each in the way hitherto practiced by the 
Indians, provided such Indians are not in the employment of other persons, and 
provided that, when so hunting in canoes or undecked boats, they* shall not 
hunt fur seals outside of territorial waters under contract for the delivery of the 
skins to any person. 

This exemption shall not be construed to affect the municipal law of either 
country, nor shall it extend to the waters of Bering Sea or the waters of the Aleu- 
tian Passes. 

Nothing herein contained is intended to interfere with the employment of Indians 
as hunters or otherwise in connection with fur sealing vessels as heretofore. 

Article 9. 

The con current regulations hereby determined with a view to the protection and 
preservation of the fur seals, shall remain in force until they have been, in whole or 
in part, abolished or modified by common agreement between the Governments of 
the ITiiitcd States and of Great Britain. 

The said concurrent regulations ohall be submitted every five years to a new 
examination, so as to enable both interested Governments to consider whether, in 
the light of past experience, there is occasion for any modification thereof. 

DECL A RATIONS MADE BY THE TRIBUNAL OF ARBITRATIOX JLTfH EEFERRED TO THE GOY- 
ERNME\T8 OF THE UNITED STATES AND GREAT BRITAIN FOR THEIR CONSIDERATION. 

I. 

The Arbitrators declare that the concurrent regulations, as determined upon by 
the Tribunal of Arbitration, by virtue of Article VII of the treaty of the 29th of 
February 1892, being applicable to the high sea only, should, in their opinion, be 
supplemented by other regulations applicable within the limits of the sovereignty 
of each of the two powers interested and to be settled by their conmion agreement. 

n. 

In view of the critical condition to which it appears certain that the race of fur 
seals is now reduced in consequence of circumstances not fully known, the Arbi- 
trators think fit to recommend both Governments to come to an understanding in 
order to prohibit any killing of fur seals, either on land or at sea, for a period of 
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two or tlireo years, or at least one year, subject to such e;Eception8 aa the two Gov- 
ernments might tliink proper to admit of. 
Such a measure might bo recurred to at occasional intervals if found beneficial. 

III. 

The Arbitrators declare moreover that, in their opinion, the carrying out of the 
regulations determined upon by the Tribunal of Arbitration, should be assured by a 
system of stipulations and measures to be enacted by the two powers, and that the 
Tribunal must, in cousequeuce, leave it to the two powers to decide upon the means 
for giving effect to the regulations determined upon by it. 
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THE TRIBUNAL HAVING UNDER CONSIDERATION THE MOTION OF 
MR. JUSTICE HARLAN, SET FORTH IN THIS PAPER, SENATOR 
MORGAN SUBMITTED THE FOLLOWING STATEMENTS AND REMARKS. 

From the time when the controversy, which is the subject of this arbi- 
tration, assumed the form of treaty engagements between the United 
States and Great Britain, it became a matter that invoked the sovereign 
powers of both Governments, and the rights of the United States and 
of the subjects of Great Britain were merged in those of each sovereign, 
as they are fixed by that treaty. 

Each Government, in its own way, and according to its own will, 
witbout legal responsibility to its citizens or subjects, undertook to 
control the entire subject in its capacity as a sovereign. These powers 
were exerted in their broadest form in the modus vivendi of 1891, 
which was fully executed, and in that of 1892, which is made a part of 
the Treaty of February 29, 1892. In the creation of this Tribunal of 
Arbitration, and in the definition and limitation of its i^o\vers, this 
arrangement was continued in force. It results from this attitude of 
the two Governments toward the fur-seals referred to in the^ treaty 
tliat any dealing with them on the high seas by any person lawfully 
bearing the flag of either Government is an a<;t for which that Govern- 
ment must be responsible to the other Government if any question 
of responsibility arises. 

It was quite as competent for the two Governments to prohibit the 
taking of fur-seals as far to the south as the equator as it was to pro- 
hibit it in Bering Sea, so far as their citizens or subjects are concerned ; 
and it was as comi)etent for them to make the i)rohibition perpetual 
as it was to confine it to two or more fishing seasons. The two Gov- 
ernments forebore to prohibit pelagic sealing in the North Pacific 
Ocean ]>ending this arbitration, in the evident hope and belief that the 
award in tliis case would be made in time to prevent any seriously 
mischievous efi'ects of that pursuit, by a decision that would settle the 
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question whether the right and duty ot protecting seal life would rest 
exclusively with tlie United States, or would require to be accom- 
plished through the concurrent action of both Governments. 

Ko power was conferred on this tribunal to protect the seal herd, 
the xireservation of which is the great leading purpose of the arbitra- 
tion, while the proceedings are in progress. The result is that unre- 
strained pelagic fur-sealing is now being carried on in the North 
Pacific Ocean, and if the exi)eriences of the years 1891 and 1892 are 
repeated in 1893, the destruction of the species is now progressing 
with fatal rapidity. 

In view of these facts, it is of vital importance that the humane and 
wise purpose of boih Governments to preserve and protect these fur- 
seals should not be defeated by any objection to the jurisdiction of this 
tribunal that is based on technical grounds, and is held back by the 
objector to meet the views of counsel, or others, upon a question of the 
order of our proceedings. Especially is this true when one of the 
Governments is solemnly denying to this tribunal the right to consider 
a vital feature of the subject submitted to the tribunal, which the 
other government, with equal force and firmness, asserts to be clearly 
within their competency. Under such conditions no one can foretell 
with certainty whether the award that this tribunal shall make will 
result in i)rotecting and i)reserving seal life, or will only invite, here- 
after, a wider and more determined controversy between the two Gov- 
ernments. 

For my part I regard the present situation as being dangerous and 
deplorable, and I most earnestly desire that this tribunal shall, in the 
outset, determine its responsibilities and meet them in whatever way 
it may think its duties require. 

To relieve this embarrassing situation Mr. Justice Harlan has offered 
the following motion: 

Mr. Justice Harlan moved that the tribunal, before entering upon the 
matters submitted by the treaty, determine its competency so far as it 
may be involved in the following questions: 

1. Is it competent, under the treaty, for this tribunal to prescribe 
regulations ai)plicable to such parts of the ]S^orth Pacific Ocean, out- 
side the jurisdictional limits of the two Governments, as are traversed 
by the seals frequenting the Pribilof Islands, if, upon the facts, regu- 
lations of that character are necessary " for the proper protection and 
preservation of the fur-seal in, or habitually resorting to, Behring 
Sen." 

2. Is it competent, under the treaty, for the tribunal to prescribe 
regnlaticms for a ^' closed season " covering such waters of both Behring 
Sea and the North Pacific Ocean, outside the jurisdictional limits of 



tlio two countrieB, as are liabitually traversed by these fur-seal, and 
embracing the mouths during which fur-seal may be taken in the open 
seas, and during which " closed season " all hunting of seals in such 
waters shall be forbidden, provided tlie facts show that regulations of 
that character are necessary '' for the proper protection and preserva- 
tion of the fur-seal in, or habitually resorting to, Behring Sea.'' 

The motion of Mr. Justice Harlan that I have just read was sub- 
mitted to the Tribunal of Arbitration on Saturday, July 15, at the first 
meeting of the Arbitrators for consultation, after the close of the oral 
arguments of counsel. 

This motion relates to two disputed questions as to the powers of 
the tribunal, which were raised and formally presented by the Govern- 
ment of Great Britain, in its counter case, on February 3, 1893, as 
follows (page 162) : 

The position here taken on the j^art of Great Britain is that already 
taken in the original case. It is there stated: 

"Finally, that while Great Britain has from the first strenuously and 
consistently opposed all the foregoing exceptional pretensions and 
claims, she has throughout been favorably disposed to the adoption of 
fjeneral measures of control of the fur-seal fishery should these be 
foniid to be necessary or desirable with a view to the protection of the 
fur-seals, provided that such measures be equitable and framed on 
lust grounds of common interest, and that the adhesion of other poicers 
be secured as a guaranty of their continued and impartial execution." 

For the correspondence on this point the Arbitrators are respect- 
fully referred to the appendix to the United State* Case. 

A claim is made in the concluding words of the United States Case 
that such regulations be "prescribed by this high tribunal as will 
eil'ectu ally i)rolii bit and prevent the capture anywhere upon the high 
seas of any seals belonging to the said herd." 

11 er Majesty's Government respectfully protests that no power to 
impose on the contracting parties a total prohibition of pelagic sealing 
is conferred on the tribunal by the arbitration treaty, whether the 
assent of other nations be or be not made a condition of such prohi- 
bition. 

Article vii empowers the Arbitrators to "determine what concur- 
rent regulations outside the jurisdictional limits of the res])ective gov- 
ernments are necessary, and over what waters such regulations should 
extend." 

The power thus conferred relates to the only area in dispute, viz, 
the waters of Behring Sea eastward of the line of demarcation spec- 
ified in the Treaty of Cession of 1867, and excludes the supx)Ositiou 
that i)rohibition could have been intended. 

I have copied the full statement of the British Government as to its 
l)ositi<)u on this subject, both in the Case and Counter Case, that wo 
may have the whole subject before us in the connected form in which 
it is thus presented in the British Counter Case. 

It will be seen that Great Britain in stating its objections and pro- 



test ap^ainst the existence of these powers under the treaty of Febniary 
29, 1892, and their exercise by the Tribunal of Arbitration, makes no 
reference to anything except the text of the treaty. Ko ambiguity in 
any part of the treaty is suggested and, consequently, Great Britain 
had no occasion to go outside of the text of the treaty in order to pre- 
sent distinctly the grounds of objection to the power of this tribunal 
to make such regulations as are stated in the foregoing extracts from 
the British counter case. This tribunal must for that reason, and for 
every reason that could exist in respect to its warrant of authority to 
take any valid action in this proceeding, look to the text of the treaty 
alone for its powers. 

There is, then, no occasion for delay in responding to the objection 
and protest of Great Britian as above stated, for it is not i)ossible that 
any further facts can be presented that would throw any light upon 
the subject. 

This challenge of the powers and authority of the Tribunal of Arbi- 
tration, and this protest against their action in determining any regu- 
lations to restrain, or prohibit, pelagic fur-sealing outside the waters of 
Bering Sea, was not presented as a diplomatic question to the Gov- 
ernment of the United States, but is now for the first time presented 
as a protest to the tribunal, to warn it against the usurpation of unwar- 
ranted powers, and a statement that the powers mentioned in the 
protest are not conferred upon the tribunal. 

Under no circumstances is it to be assumed that these objections to 
the powers of the tribunal are lightly suggested to excite inquiry or to 
awaken the attention of the tribunal, coming as they do from a most 
enlightened and powerful Government, or that their efi'ect will not be 
felt in subsequent inquiries by Great Britain into the question whether 
the tribunal has acted ultra vireSj if its award should injuriously aflfect 
the interests of the subjects of Great Britain. Moreover, these objec- 
tions and protests were repeated in the most earnest wfiy by the 
attorney-general of Great Britain, and by each of the able counsel who 
assisted him, in the written and oral arguments made before the tribunal. 
It is not necessary to call attention, in detaU, to these arguments, 
for the record of them is i)reserved, and their ability and learning is so 
conspicuous that their influence can not be ignored. 

These objections to the powers of the Tribunal, as to the regulation of 
pelagic sealing, were first taken in the British Counter Case. 

In the original Case, on page IGO, in paragrax)h 19 of the "Eecapitu- 



lation of Argnnient,'' the following is the position taken by the British 
Government: 

19. — 1^0 regulations affecting British subjects can be established for 
the protection and preservfvtion of fur-seals in the non territorial waters 
of Bering Sea without the concurrence of Great Britain. 

That statement is quite in line with the power of this Tribunal to 
declare either that it accorded with the legal rights of British subjects, 
or that it did not. That was not an assault on the powers of the 
Tribunal, but a strong appeal to its judgment on an alleged right of 
British subjects. 

The other statement on this subject, found in the British Case, I 
have already quoted, but will repeat. It is taken Irom an outline of 
argument on page 9, and is as follows: 

Finally, that while Great Britain has from the first strenuously and 
consistently opposed all the foregoing exceptional pretensions and 
claims, she lias throughout been favorably disposed to the adoption of 
general n)easures of control of the fur-seal fishery, should these be 
found to be necessary or desirable with a view to the protection of the 
fur seals, provided that such measures be equitable and framed on just 
grounds of common interest, and that the adhesion of other poicers be 
seemed as a guarantee of their continued and impartial execution. 

The objections raised in the British counter case (above cited) to the 
jurisdiction of the Tribunal of Arbitration are far more urgent in their 
demand for diplomatic settlement than the question, that was settled 
in that way, relating to the matter of the determination of Great 
Britain to abide by and perform the award of the tribunal. 

If, however, the Tribunal of Arbitration shall determine to proceed to 
a final award without referring this vital question, as to their powers, 
to the two Governments for their further consideration they must incur 
the risk of having their award repudiated by the one Government or 
the other. 

The case of the United States is based in a largo part, if not most 
largely, ui)on the fact that the Tribunal of Arbitration has the powers 
tliat are indicated in the two propositions stated in the motion of Mr. 
Justice Harlan. Much more than half of the testimony offered and 
cited by the counsel for the respective Governments was adduced in 
elucidation of the subject of the regulations that are proper for the 
protection and preservation of fur-seals in the !North Pacific Ocean. 
It is, taken together, an immense mass of facts and expert opinions. 

The argument of counsels on the part of the United States were 
addressed at great length and with untiring industry and the highest 
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ability to point ont the powers of tliis tribuual to regulate pelagic fur- 
sealing in the North Pacific Ocean and in Bering Sea. No motion 
was made or intimated on the hearing that this tribunal should refuse to 
admit such evidence on the ground that it had no jurisdiction to make 
regulations to protect and preserve the fur-seals in the North Pacific 
Ocean. 

After all this, is it a reasonable expectation that the United States 
will accept ah award that ignores the greater part of its caset Can 
we assume that the United States has consented to a treaty, and made 
this earnest effort to present its rights in accordance with it, and 
will be content that this tribunal shall find that it has no power even 
to consider those rightst 

Moreover, we are called upon to decide that the powers of the tri- 
bunal to regulate i)clagic sealing are confined to the area of Bering 
Sea; and to base that finding on the alleged fact that this is "the only 
area in dispute." To find this alleged fact we are invited to quit the 
text of the Treaty and to go into the diplomatic correspondence that 
led to its adoption for our authority so to construe that instrument. 
That process of construction might be adopted by this tribunal as a 
means of clearing up an ambiguous expression in the Treaty, under 
which a right is claimed in favor of either party, but no such proceed- 
ing can be resorted to in order to limit or enlarge our powers as a 
Tribuual of Arbitration. That would be to make a treaty by con- 
struction, and then to proceed to administer rights under it. 

Much less can this tribunal create its powers by merely declaring 
them. Our powers are to be found in the clear meaning of the text of 
the treaty, or they do not exist. If we find them in the treaty we can 
not refuse to exercise them. 

1 will not now present an argument in support of the existence of 
the powers stated in the motion of Mr. Justice Harlan further than to 
make some quotations from the text of the treaty, premising that I 
understand it to be fully admitted on all hands that a great and lead- 
ing purpose of both governments in making this treaty is to i)rotect 
and preserve the fur-seals in, or that habitually resort to, Bering Sea. 

The fur-seals to which this treaty relates comprise a family or herd 
ofanimals that are in Bering Sea, or habitually resort to those waters 
and the islands in that sea. As the protection and preservation of 
these animals is the real result sought to be acc()mi)lished by the 
treaty, the only accurate method of defining the scope of the powei'S 
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of tin's tribunal for their protection, as to its application, was to 
describe the herd 5 but the restrictions upon the limits of the jurisdiction 
are defined by the territorial boundaries of the two countries that own 
all the shores and islands that are washed by the waters in which these 
animals are found that resort to Bering Sea. 

In the light of these facts, disclosed on the face of the treaty, the 
following quotations from the treaty make it clear that this tribunal 
possesses the powers stated in the motion of Mr. Justice Harlan : 

Article L 

The questions which have arisen between the Government of Her 
Britannic Majesty and the Government of the United States concern- 
ing the jurisdictional rights of the United States in the waters of Ber- 
ing Sea, and concerning also the preservation of the fur-seal in or Jiabit- 
nally resorting to the said sea, and the rights of the citizens and subjects of 
cither country as regards the taking of fur-seal in or habitually resorting 
to the said waters^ shall be submitted to a tribunal of arbitration, to 
be comx)osed of seven arbitrators. 



Abticlb III. 

The printed case of each of the two parties, accompanied by the doc- 
uments, the official correspondence, and the evidence on which each 
relies, shall be delivered in duplicate to each of the arbitrators and to 
the agent of the other party as soon as may be after the appointment 
of the members of the tribunal, but within a period not exceeding four 
months from the date of the exchange of the ratifications of this treaty. 

Article IY. 

Within three months after the delivery on both sides of the printed 

case either party may, in like manner, deliver in duplicate to each of 

the said arbitrators and to the agent of the other party a counter case 

and additional documents, correspondence, and evidence, in reply to 

the ease, documents, correspondence, and evidence so presented by the 

other party. 

• •••••• 

Article YI. 

In deciding the matters submitted to the arbitrators it is agreed that 
the following five points shall be submitted to them, in order that their 
award shall embrace a distinct decision upon each of said five points, 
to wit: 

1. What exclusive jurisdiction in the sea now known as the Behring 
Sea, and what exclusive rights in the seal fisheries therein, did llussia 
assert and exercise prior and up to the time of the cession of Alaska 
to the United States I 

/). Has the United States any right, and, if so, what right, oi pro- 
tcctlon or property in the fur seals frequenting the islands of the United 
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states in Behring Sea when such seals are found outside the ordinai*y 
Smile limit f 

Article VII. 

If the determination of the foregoing questions as to the exclusive 
jurisdiction of the United States shall leave the subject in such x)osition 
that the concurrence of Great Britain is necessary to the establishment 
of Regulations for the proper protection and preservation of the fur- 
seal in, or habitually resorting to, the Behring Sea, the Arbitrators 
shall then determine what concurrent Regulations outside the jurisdic- 
tional limits of the respective Governments are necessary, and over 
what waters such Regulations should extend, and to aid them in that 
determination, the report of a Joint Commission, to be appointed by 
the respective Governments, shall be laid before them, with such other 
evidence as either Government may submit. 

The High Contracting Parties furthermore agree to cooperate in 
securing the adhesion of other Powers to such Regulations. 

Article IX. 
• •••••• 

Each Government shall appoint two Commissioners to investigate, 
conjointly witli the Commissioners of the other Government, all the 
facts having relation 4x) seal life in Behring Sea, and the measures 
necessary for its proper protection and preservation^ 

The four Commissioners shall, so far as they may be able to agree, 
make a joint report to each of the two Governments, and they shall also 
report, either jointly or severally, to each Governmenton any points on 
which they may be unable to agiee. 

These reports shall not be made public until they shall be submitted 
to the Arbitrators, or it shall appear that thecontingency of their being 
used by the Arbitrators can not arise. 

Article XIY. 

The High Contracting Parties engage to consider the result of the 
proceedings of the Tribunal of Arbitration as a full and final settle- 
ment of all the questions referred to the Arbitrators. 

MODUS VIVENDI OF 1892. 

Article I. 

Her Majesty's Government will prohibit, during the pendency of the 
arbitration, seal killing in that part of Behring Sea lying eastward of 
the line of demarcation described in Article 1, of the Treaty of 1807 
between the United States and Russia, and will promptly use its best 
efl'orts to ensure the observance of this prohibition by British subjects 
and vessels. 

Article II. 

The United States Government will prohibit seal killing for the same 
period in the same part of Behring's Sea and on the shores and islands 
thereof the ])roperty of the United States (in excess of seven thousand 
live hundred to be taken on the islands for the subsistence of the 
natives), and will promptly use its best eflbrts to ensure the obseivauce 
of this prohibition by United States citizens and vessels. 
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Akticle III, 

Every vessel or person offending against this prohibition in the said 
waters of Hehriug Sea outside of the ordinary territorial limits of the 
United States may be seized and detained by the naval or other duly 
comniissioned officers of either of the High Contracting Parties, but 
they shall be handed over, as soon as practicable, to the authorities of 
the nation to which they respectively belong, who alone shall have 
jurisdiction to try the offence and impose the ])enalties for the same. 
The witnesses and proof necessary to establish the offence shall also 
be sent witli them, 

Akticle V, 

If the result of the arbitration be to affirm the right of British seal- 
ers to take seals in Behring Sea within the bounds claimed by the 
United States under its purchase from Russia, then compensation 
shall be made by the United States to Great Britain (for the use of 
her subjects) for abstaining from the exercise of that right during pen- 
dency of the arbitration, upon the basis of such a regulated and limited 
catch or catches as in the opinion of the arbitration might have been 
taken without an undue diminution of the seal herds; and, on the other 
hand, if the result of the arbitration shall be to deny the right of Brit- 
isli sealers to take seals within the said waters, then compensaticm 
shall be made by Great Britain to the United States (for itself, its cit- 
izens, and lessees) for thiT? agreement to limit the island catch to seven 
thousand five hundred a season, ui)on the basis of the difference 
between this number and such larger catch as in the opinion of the 
Arbitrators might have been taken without an undue diminution of the 

seal herds. 

« * • • •*• '• 

There are no italics in the text I have just quoted. The regulations 
proposed by the United States 'for adoption by the Tribunal of Arbi- 
tration are in keeping with the suggestions contained in the motion 
presented by Mr. Justice Harlan; but, while the British Government 
denies to the tribunal the powers therein stated, the regulations offered 
by that Government for our adoption would necessarily depend on the 
assertion of the same powers. 

They are as follows, the regulation numbered 8 having been i)re- 
sented to the tribunal and then withdrawn: 

REGULATIONS. 

1. All vessels engaging in pelagic sealing shall be required to obtain 
licenses at one or other of the following ])orts: 

Victoria, in the province of British Columbia. 

Vancouver, in the province of British Columbia. 

Tort Townsend, in Washington Territory, in the United States. 

San Francisco, in the State of California, in the United States. 

13. Such licenses shall only be granted to sailing vessels. 

/>. A zone of 20 miles around the Pribilof Islands shall be estab- 
lished, within which no seal hunting shall be permitted at any time. 

4. A close season from the 15th of September to the 1st of July shall 
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be cstablislied, during which no. pelagic sealing shall be permitted in 
Bebring Sea. 

5. No rifles or nets shall be used in pelagic sealing. 

6. All sealing vessels shall be requiied to carry a distinguishing flng. 

7. The masters in charge of sealing vessels shall keep accurate logs 
as to the times and places of sealing, the number and sex of the seals 
captured, and shall enter an abstract thereof in their official logs. 

8. Licenses shall be subject to forfeiture for breach of above regula- 
tions. 

Whence comes the power of this tribunal, asserted in this programme, 
to bind Great Britain and the United States to enact laws requiring 
all vessels engaged in pelagic sealing to obtain licenses at one or the 
other o^ the following ports, viz: Victoria, Vancouver, Port Townsend, 
and San Francisco? All of these are seaports on the Pacific Ocean, 
and San Francisco is below the waters in which fur-seals are found or 
hunted. 

To make this regulation the tribunal mlist go 2,000 miles south of 
Behring Sea, with its authority, and enter the seaports of both Govern- 
ments. 

Our authority, thus conceded, to make regulations to protect and 
preserve the fur-seals in or habitually resorting to Bering Sea, must 
not only enter within the ordinary 3-mile limit of each of these 
sovereign powers, under this programme, but, while there, it must 
destroy the pelagic hunting rights of all owners of steam vessels and all 
the persons who hunt seals in canoes, by denying to them a license for 
pelagic sealing. We must, while in these ports, disarm i)elagic seal 
hunters of rifles and nets while leaving to the licensees the use of the 
deadly double-barreled shotguns, repeating pistols, and swivels. While 
there we are expected to regulate navigation by creating a new inter- 
national flag for the benefit of the four ports that are given the monop- 
oly, by tliese proposed regulations, of outfitting all licensed sealers 
and, consequently, of handling the great spring cateh. 

Then wlien we are engaged in establishing a close season during which 
no pelagic sealing shall be permitted in Bering Sea, we must also fix 
the boundaries of that sea, not yet fixed by any law or treaty. Other- 
wise, we can not define the boundary that shall separate innocence 
from guilt in pelagic sealing. 

Inside Bering Sea, we must fix and demark a zone of 20 miles around 
the Pribilof Islands within which the seals shall live and pelagic 
scaling shall perish. 

None ofthese various regulations — which would destroy some private 



13 

riglits of the people and build up others; would create monopolies for 
some towns, to the great disadvantage of others; would build up some 
railroads and cripple others — are so clearly within the power of this 
tribunal to protect and preserve the fur-seals as the determination of 
a close season in the Pacific Ocean, or of the prohibition of all pelagic 
sealing would be. 

The British Government, through its attorney- general, can give 
authenticity to any plan we may adopt for carrying out the purposes 
of the treaty, so as to bind that Government at least, and although tlie 
regulations thus presented to the tribunal may involve an award by 
the tribunal that would be ultra vireH, if they should be adopted, the 
award would have the valid and binding consent of Great Britain. 
The United States can not be thus pledged to any consent decree and 
must accept what we award without question, except that the tribunal 
must act within its just powers under the treaty. 

The regulations thus authentically proposed by Great Britain, being 
entirely inconsistent with its contention that the powers of this tribu- 
nal are confined to the area of Bering Sea, it is justly to be considered 
that the objection to the exercise of a more extended field of jurisdic- 
tion is waived, or abandoned, by that Government. 

The examination and decision of the questions of the right of property 
in the fur-seals in, or habitually resorting to, Bering Sea, and the right 
to protect them claimed by the United States necessarily extends the 
jurisdiction of this tribunal on that question to the North Pacific 
Ocean. 

In every important feature the case is an entirety, and all its parts 
must be construed in pari materia. It is beyond my comprehension 
that the jurisdiction of the tribunal should require us to make an 
investigation into a great variety of facts and the laws governing the 
ri^^hts of the United States as to property and protection in the Pacific 
Ocean, and that, when the protection of its rights is reached, the 
jurisdiction of the tribunal should suddenly cease. 

• 

Yet, if the objection of Great Britain is still urged, it is apparently 
the only method of avoiding a very embarrassing condition, that the 
Tribunal of Arbitration should present to both Governments the pres- 
ent attitude of the question and ask them, by a formal agreement, to 
remove the difficulty. 

Mr. Justice Harlan and myself have stated to the tribunal our con- 
viction that the United States would regard the decision of the tri- 
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bnnal as being in violation of the plain provisions of the treaty if they 
should hold that they have no power under the treaty to extend what- 
ever regulations they may find to be necessary for the proper protection 
of the fiir-seals into the Nortliern Pacific Ocean. , 

As we fully concur in that view of the treaty and believe that the 
seal herd will be speedily destroyed if proper regulations for their pro- 
tection in Behiing Sea and in the North Pacific Ocean are refused, we 
feel coTni)elled to seek a full opportunity to i)resent the subject to our 
colleagues without the embarrassment that must attend its investigation 
in the presence of a pending and undecided objection on the part of 
Great Britain that we have no right to consider the subject of regula- 
tions applicable to the North Pacific Ocean, because this tribunal has 
no power to award .any regulations to apply outside the area of Behriug 
Sea. 

We believe that the proper way and, indeed, the only way to secure 
an unembarrassed consideration of this subject on its merits is to 
take up the objection of Great Britain to the jurisdiction of this tri- 
bunal and dispose of it. I believe that every consideration of just and 
proper procedure in this case requires that this vital question as to the 
I)ower8 of this tribunal should be disposed of before any other question 
in the case is taken up. The questions of extending regulations beyond 
the area of Behring Sea into the North Pacific Ocean and of prohibit- 
ing pelagic sealing in Bering Sea can never be fairly considered upon 
their merits under the pressure of a i)ending objection made by Great 
Britain that, whatever convictions an Arbitrator may have as to the 
necessity of such regulations, the treaty forbids such action by the 
Tribunal of Arbitration. 

The justice of the request that this question shall be disposed of in 
limine^ aside from its logical propriety, is manifest, when it is considered 
that Great Britain has made this serious objection to the powers of 
the tribuiml and yet insists that its objection shall not be heard until 
the case has been heard and decided, in all other respects, upon the 
merits. 

Can it be justly claimed that, if the case should be decided in favor 
of the contention of Great Britain on every other point, on the merits, 
that Government could at its pleasure, permit or prevent regulations 
from being adopted applicable to the North Pacific Ocean, however 
necessary they may be, on the ground taken in its objection to the 
jurisdiction of this tribunal that it has no power under the treaty to 
make such regulations t 
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It should be detennined, now, whether, in the judgment of this 
tribunal, a power of this dangerous magnitude can be wisely or justly 
left in the control of either party. 

If this power to extend regulations to include an area in tlie North 
Pacific Ocean does not exist, as Great Britain asserts that it does not 
exist, no concession on the part of that Government could create the 
power, without the consent of the United States. It would require a 
change in the treaty to create that power if it does not exist. 

The only ground that can be taken, in the situation presented by the 
objection of Great Britain, is that the Tribunal of Arbitration will 
decide the question and leave it to the respective Governments to deter- 
mine what course they will i)ursue in view of the decision. It will result 
in this, at last, for they are sovereign Governments and there are none 
who can compel either of them, by any peaceful means, to accept and 
peiform an award which they may believe violates the treaty under 
which this tribunal is acting. 

I disclaim all authority to speak for the United States and I deny 
the right of any other person to bind that Government by any declara- 
tion or act that is not clearly authorized by the treaty. 

I only speak for myself when I state my conviction, that the objec- 
tion urged by Great Britain to the power of this tribunal to make reg- 
ulations to protect the fur-seals, which shall have full operation out- 
side of Bering Sea, if it is sustained by this tribunal, will destroy a 
leading and most important feature of the treaty. 

From some observations of Lord Hannen, when Mr. Justice Ilarlan 
presented the propositions I have been discussing?, I find that his objec- 
tion to the second proposition is to some extent based on the point 
that there is in that proposition a delimitation of the area of waters 
in the Pacific Ocean, over which the regulations, if adopted, will extend. 
I understand Mr. Justice Harlan to say that such is not his intention, 
or his construction of that resolution. 

Xow, in order that the question of the power of the tribunal to make 
regnlations that will extend to the Pacific Ocean, outside of Bering Sea, 
and outside of territorial limits, may be presented in a more distinct 
form, if possible, I will offer the following as a substitute for the two 
propositions offered by Mr. Justice Harlan, which, I think, covers the 
substance of both the propositions he has offered, and T hope it may 
remove the objections that are made by Lord Hannen to the form of 
those propositions: 
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**Thi8 Tribunal of Arbitration is empowered by the treaty of Febru- 
ary 29, 1892, between the United States and Gteat Britain, to determine 
what concurrent regulations are proper to be adopted and enforced by 
the action of the respective Governments, applicable to their respective 
citizens or subjects, outside of their respective territorial limits and 
outside of Bering Sea, for the protection and preservation of fur-seals 
in, or habitually resorting to, Bering Sea." 

At the conclusion of the foregoing remarks Mr. Justice Harlan 
accepted this declaration, offered by Senator Morgan, as a substitute 
for those proposed by kim, and moved the adoption of the same. 



A QUESTION BEING UNDER DISCUSSION AS TO THE PROPER ORDER IN 
WHICH THE MATTERS SUBMITTED TO THE TRIBUNAL FOR EXAMI- 
NATION SHOULD BE TAKEN UP AND DISPOSED OF, AND AS TO THE 
GENERAL POWERS AND DUTIES OF THE TRIBUNAL, SENATOR 
MORGAN MADE THE FOLLOWING PRELIMINARY REMARKS TOUCH- 
ING THE SAME : 

Tlic subject witli which the tribunal is to deal is a practical one 
of the liighest importance. On the part of Great Britain a claim 
asserted, as a sovereign power, on behalf of her subjects, to the right 
of pelagic hunting of fur-seals in, or habitually resorting to Bering 
Sea, in all the waters of the North Pacific Ocean that are not included 
within ordinary territorial limits, without any restriction, or quali- 
fication, as to the time, place, or manner of their destruction. 

In the Case of Great Britain, as it is stated to the Tribunal of 
Arbitration in conformity with the requirements of the treaty, this 
claim is presented in the broadest form and the present metliod of 
l)elagic hunting is justified as being within that claim of right, under 
international law. 

Great Britain lias cited the principles of international law, and 
certain analogies relied upon to support her case. The Government 
of the United States, under the same requirement of the treaty, has 
presented its case upon the law and evidence in like manner. 

The claim of the United States is made in the name and on behalf of 
that Government, which asserts that it is the sovereign owner of the 
fur-seals that habitually resort to the waters of Bering Sea and to the 
islands within that sea that are east of the water boundary between 
liussia and the United States of America, and that it owns these fur- 
seals as property, as a source of revenue, and as an instrumentality of 
government. 

In one aspect of this claim, the ownership of the animals is alleged 
to be complete. In another aspect, tlie alleged ownership is stated as 
a right to have and enjoy the usafhict of these seal herds, for the sup- 
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port of a loftitimatc iiidnstry established by the Uuited States on tUc 
ishuids of St. Paul and St. George, in Bering Sea. 

Two distinct "cases" are thns presented to the Tiubmial of Arbitra- 
tion for consideration and decision, and, while they are not consolidated, 
as cross actions are often set down by the courts as comprising one 
case, they are to be heard at the same time and the same evidence may 
be used. 

Each '*case" nnist stand upon its own merits, and it does not neces- 
sarily result that a dei^ision in favor of either Government upon the 
case presented by it is a denial of all that is claimed in the case of the 
other Governnient. 

While the award to be made by the Tribunal of Arbitration may 
aftirni in whole or in part the claims so asserted by either Goverii- 
n)ent, it is not a linding in the nature of a recovery of propeiiy or 
judgment for money, as damages or otherwise, in favor of either party 
as against the other, but is an assent by both to a settlement of con- 
troversies between them in accordance with the terms of the awai'd 
which the Tribunal of Arbitration shall malce. When the award is 
so made, the result is the same as if both Governments had stipulated 
ill the Treaty, in terms, that which shall be expressed in the award. 
In tliis sense, and to this efif'ect, whatever shall be declared in the 
award \nll he a finding in favor of both Oovcrnmimis. 

^0 rule is given or intimated in the treaty to indicate whether the 
tribunal is to take the international law, or a just view of the comity 
of nations, or the peculiar relations of the two Governments to this 
subject, as a guide to tlieir decisions, or whether the rigid rules of law, 
or equitable considerations are to govern, and whether the tribunal is 
held to an unbending rule of law, or whether there are exceptions to 
it growing out of long usage or governmental necessities which should 
qualify the right claimed by either party. 

Another important consideration was in Aiew when the treaty was 
made, namely, the necessity for a declaration on their part, reaching 
beyond the mere question of the interests of the United States and the 
subjects of Great Britain in the Alaskan herd of fur-seals, that the 
ultimate assertion of governmental control over the subject by all the 
countries to which fur-seals resort in their breeding season should be 
established by the consent of the United States and Great Britain. 

It was a just expectation that all such countries would find, in the 
results of this investigation, suflicient reasons for adopting the rules. 
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or principles, that this tribunal would establish for the protection of 
fur-seals. 

The destruction of the fur-seal species in the southern hemisphere, 
in a commercial sense, had already resulted from indiscriminate 
slaughter on land and sea. The slaughter had been conducted as a 
matter of right upon the idea that none of those countries had treated 
the fur-seals as domestic animals, or animals that were attached to 
the soil, or as domesticated animals entitled to prote(;tion as property, 
but had permitted them to be treated as wild animals, subject to cap- 
ture by everyone at his pleasure. The people of the United States 
and of Canada, and of many other countries, had exercised this 
assumed right of cai)ture of fur-seals in the Antarctic Seas until 
within a recent period. 

After the southern herds had been virtually destroyed, the coloniza- 
tion of Europeans in extreme southern latitudes led to the investigation 
of this subject and the enactment of laws for the protection of fur- 
seals in the hope that their numbers could be thus restored. These 
efforts are most not<3worthy in the British colonies of New Zealand and 
the Cape of Good Hope. These legislative provisions were tentative 
rather than conclusive in their operation upon the right of pelagic 
hunting, within the prescribed limitsof protection, by the people of for- 
eign countries. While forei^rners were included in the general terms 
of the statutes enacted to protect fur-seals, room was left for the ques- 
tion whether they could be rightfully included within the i)rotection of 
the international law if the pelagic hunters chose to make objection. 
In the absence of such statutes, the right of pelagic sealing was not 
(juestioned, except in seas and bays that were claimed as being closed 
for such purposes, such as Behring Sea, the sea of Okhotsk, and the 
waters in and around the Japanese archipelago. 

By insisting upon peculiar rights and powers of protection over fur- 
seals in such waters Russia and Japan had, in a large measure, pre- 
served their herds from destruction. But there was then, and until 
recently, no one to assert, in the name of any Government, that pelagic 
scaling was an invasion of national interests, or rights of property, in 
lu I -seals. The question was not raised by any serious dispute, by other 
l)owers, of the right of protection of fur-seals as asserted by Russia; 
and her policy stood opposed to the alleged right, in a negative way 
ratlier than by an active assertion attended with serious controversy 
or force. Such respect was paid to her well-known attitude on the sub- 
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ject that no occasion offered to test the question whether a right of 
pelagic hunting existed, under the laws of nations, which was superior 
to Russia's right to protect the fur-seals against trespassers on the 
high seas, or within Bering Sea, when they were found more than 
3 miles from her coasts and islands. 

This question was never, in fact, raised in any practical way as a 
matter of international disi)ute, until the present controversy between ' 
the United States and Great Britain. 

The question is, therefore, entirely new, without any actual prece- 
dent for its control, and also without analogy for its illustration, because 
no other animals ylehUiig valuable prodiwis to commerce have the habits 
of the fur seal, and none are compelled by the necessities of existence to 
place themselves so entirely within the dominion of man. This award, 
therefore, dealing with questions that are entirely new, will complete 
the treaty between these two great powers, and establish between 
them fixed rules of conduct in respect to the protection and preserva- 
tion of fur seals in waters outside the limit of the jurisdiction of the 
respective Governments. These rules will be a new compact of inter- 
national agreement, based cm rights and duties that are, as yet, without 
accurate definition and without regulation. 

The interests of i)eace and good will being the great moving causes, 
and the benefit of mankind and the requirements of humanity being 
included in the results of this arbitration, it is seen at once that it was 
necessary and proper to entrust these great powers to a Tribunal ot 
Arbitration having very broad discretion and liberty of action. 

The proper understanding of the scope and puri)ose of this treaty is 
to be gathered, also, from the diphmiatic correspondence that attended 
its negotiation, and from the various propositiims and agreements that 
took linal shape in the text of the treaty. 

Tiie agreement between the two Governments in the convention treats 
the preservation and protection of the seal herds in a broad and rational 
way, and assumes that both Governments will freely and cordially 
exercise their powers for that i)urpose. 

This is not a controversy in which the award will fix the title to spe- 
cilic chattels in either of two claimants, or give compensation, in dam- 
ages, as for the conversion of such chattels. It is not a lawsuit 
between the United States and Great Britain. There are no special 
issues Joined between them. All the questions are put to the tribunal 
interrogatively, and the award will settle principles and regulations 
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that will need to be enforced by the concnrrent action of the two Gov- 
ernments. There can not be any self-executing powers in(;luded in the 
award. The rights and duties that are ascertained by the award will 
remain to be enforced by thee sovereign powers of the Governments 
concerned. 

The right of property in a herd of seals within the meaning of this 
treaty can not depend on the question whether every animal of the 
herd was born on land belonging to the claimant. If this question 
could arise, in any practical sense, it could only arise between Eussia 
or Japan and the United States, and not between Great Britain, 
claiming no seal herds, and the United States, that claims a herd that 
habitually resorts to the Pribilof Islands. The questions submitted in 
this treaty for arbitration do not hinge upon the place of nativity of 
individual seals, but relate to those seals that resort habitually as herds 
to the islands of the United States, and they turn upon that fact as to 
their identification. This question of the intermixing of the heras 
with those of Kussia was not raised in the correspondence that led up 
to this treaty, nor is it referred to in the treaty, unless it is included in 
the inquiry as to the right of property in the seals. That inquiry relates 
to the right of property in the seals in, or resorting to, Bering Sea, 
without reference to the place of their nativity. If they have that 
habit, Great Britain and the United States have agreed in this treaty 
that such a resorting to Bering Sea is the fact that identifies them as 
the subject of the award to be rendered in this case. 

If the award is that the United States have a i)roperty in the seals 
so resorting to Bering Sea, or found in that sea, it fully covers the 
question that the Arbitrators are required to settle on the subject of 
property in seals. If there are other questions beyond this as to 
the title of the United States to individual seals, while living, the 
decision of them does not fully dispose of any right claimed by Great 
Britain to kill them when found singly or in small parties far out in the 
ocean; nor will it diminish any right claimed by the United States to 
protect and preserve them if they can be identified as belonging to the 
Alaskan herd, though they may have been born upon Eussian soil. 

All the rights claimed by the United States in this treaty relate to 
the protection and preservation of the lives of seal herds. All the rights 
(^laitned by Great Biitain and so submitted for arbitration, relate solely 
to the right of the destruction of individual seal life in order to secure 
the pelts. There is no right of property in any single, living seal^ 
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whetlier it is found on shore or swimming in the sen, that is in contro- 
versy between these Powers under the provisions of this treaty. 

The controversy submitted to the Arbitrators is in respect to tho 
l)reservation of an entire body of fur-seals. It is impossible that the 
Arbitrators could declare in favor of Great Britain, on the case hero 
presented and upon the questions submitted in the treaty, that living 
seals found at sea are the property of that Government or of its 
subjects. 

The case submitted by Great Britain is a general and special denial 
of all property in seals until they are Jcilled. But the Arbitrators can 
make an award of the " rights of property" in a herd of living seals to 
the United States, because such rights are included in the submission 
and {ire claimed in the case of the United States. 

The United States claim the property interest in the seals under 
this arbitration, not for their justification in destroying them at sea or 
on the land, but for the sole purpose of protecting them against pelagic 
hunting, while Great Britain denies all such property rights until tbe 
seals are killed, and claims the right to kill them anywhere that a 
British ship can lawfully go. And the treaty, being fiamed to settle 
these claims, on its face admits that, if the seals resort to Bering Sea, 
that fact presents fully and sufficiently the question of the property 
right on which the claim of the United States to protect and preserve 
the seals is to be founded, and leaves the question to be settled by the 
Arbitrators whether there is vested in the United States, as between 
these parties, a right of property in the seals that are in, or habitually 
resort to Bering Sea. 

The distance of 150 nulcs from the eastern coasts of the North Pacific 
Ocean is the extreme limit, to the westward, of i)elagic hunting in that 
part of the ocean that borders on tho North American continent. 

Between February and June, when the seals are approaching Bering 
Sea, the Japanese and Kussian herds are moving along the coasts of 
Japan and Kussia, not less than 6,000 miles away from the Alaskan 
herds. If any stray Russian or Japanese seals have found their way 
across the Pacific Ocean to the American coast and into the Alaskan 
herd, that fact could not affect any right of property that the United 
States may have in the body of the herd. And when that right of 
property is asserted for the protection and preservation of the estrays 
it is sufficient to justify all proper efforts and force that may be requisite 
to that end. Even tiiougli Russia or Jax^an may have a higher property 
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rigbt than that of the TTDited States in individaal seals, yet, if their seals 
are gone estray and are found in the Alaskan herds, the United States, 
if they own those herds, or have the power to protect them, may also 
lawfully and justly protect the estrays against everybody except the 
owner. 

Two questions of right are presented in point 5 of Article VT, viz: 
The right of property in the fur seals and the right to protect them. 
Tliese rights are not identical under all circumstances. 

The right to protect property may exist in one who neither has nor 
claims to have any absolute ownership of the property, and this right 
has a peculiar force and value on the high seas, where the exi)Osure of 
property to destruction is great and the persons are few who may be 
able to protect and preserve it. The right to protect property is an 
element of its ownership, but that right does not always depend on 
ownership. In this treaty care is taken to submit to the Arbitrators 
the separate rights of property and of protection as to the seals in or 
resorting to Behring Sea. 

It must be admitted that these questions in all their bearings are 
entirely new. It is their novelty that has led to this Arbitration. If 
they had been capable of solution under the rules and precedents of 
international law it must be assumed that two great Governments, 
equally desirous to protect and preserve the fur-seals, would have 
readily agreed as to which of them was charged with or entitled to per- 
forin that duty. In the absence of such rules and precedents of inter- 
national law it was wise and^just to submit these questions, as new 
ones, to arbitration. 

The fact that both Governments are required by the treaty ^Ho 
cor)perate in securing the adhesion of other Powers to such Regulations" 
as shall be established by the tribunal, is an indication that is really 
conclusive of the fact that they both expected that tlie award might bo 
based on new principles or on newly stated exceptions to old rules. 
If the award could not properly be based on well-settled principles of 
international law, the reason for securing the Jidhesion of other powers 
would be obvious, whereas that would be an unnecessary act if the 
award could be based only ui)on the concrete principles of international 
law, for other nations nnist be understood as knowing and abiding by 
the international law. Why should they be asked to give their adhesion 
to an award that would hold the United States and Great Britain only 
to a faithful observance of international lawt 
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This is a controversy between two Governments tliat hold a peculiar 
relation to the fur-seals in the eastern waters of the North Pacific 
Ocean. The peculiarities of that situation must, largely, control or 
modify the equitable rights of the parties in their dealings with the 
subject and in the establishment of regulations to secure their obedi- 
ence to tlie rules of right and justice that pervade all laws. 

The two Governments resorted to arbitration for the peaceful settle- 
ment of their controversy, because the strict and unbending rules of 
international law, or their meager treatment of such subjects, were not 
equal to the emergency of the case, nor offered a precedent for the 
satisfactory adjustment of the right claimed by the United States. The 
settlement of this matter does not, necessarily, establish any rule 
of international law, or declare any such rule. It will establish a 
rule, inter partes^ which they, by agreement, may rescind at pleasure. 
It can only become a rule of international law by the general adhesion 
of other powers. 

So, I hold that the duty is included within the scope of the iiowers 
of this tribunal to determine what are the just and equitable powers 
and rights of the respective Governments that should be exercised 
severally, or concurrently, in maintaining and executing the avowed 
I)urpose of both, to protect and preserve the fur-seals. The question 
of the right of property, or protection, has this relation, and none 
other, to the great and novel subject submitted to this tribunal. 



OPINION DELIVERED BEFORE THE TRIBUNAL OF ARBITRATION 
BY SENATOR MORGAN, JULY 22, 1893, AS TO THE PROPER TIME 
FOR THE CONSIDERATION OF THE HISTORICAL QUESTIONS 
SUBMITTED TO THE TRIBUNAL. 

July 20, 1893, Mr. Morgan submitted the following answers to points 
1, 2, 3, and 4, of Article VI of the treaty, for the consideration of tlie 
tribunal: 

1. From the time that Eussia first discovered and occupied Behring 
Sea and the coasts and islands thereof until she ceded a portion thereof 
to the United States she claimed the seal fisheries in Behring Sea, 
and exercised exclusively the right to the usufruct and to own the prod- 
uct of such seal fisheries, and to protect the same against being inter- 
fered with in those waters by the people of any other country; and also 
the exclusive jurisdiction that was found necessary for those purposes; 
and also the exclusive jurisdiction to regulate the hunting of fur- 
seals in those waters and to grant the right of hunting them to her 
own subjects. 

2. The attitude of Ilussia toward the fur-seal fisheries in Behring 
Sea, as described above, beiug known to Great Britain, she acquiesced 
in the same without objection. 

3. The rights of Kussia, as above stated, remained unaffected by 
the treaty of 1825 between Russia and Great Britain, and were held 
and exclusively exercised by Bussia after the date of said treaty as 
they were before said date. The phrase '^Pacific Ocean," as used in 
said treaty, did include the body of water now known as Behring Sea. 

4. All the rights of Russia, as described in i>oint 4 of Article VI of 
the treaty of February 29, 1892, passed unimpaired by the treaty of 
March 30, 18G7, between Russia and the United States. 

The following statements submitted to the tribunal by Lord Hannen 
and by Baron Gourcel, resj^ectively, while coinciding in the same find- 
ings as to the conclusions drawn from the facts of history, differ as to 
the facts upon which their respective conclusions are rested. 



STATEMENT BY LORD HANNEN, SUBMITTED JULY tl, AS ANSWERS TO 
QUESTIONS CONTAINED IN ARTICLE VI OF THE TREATY. 

To question 1, — Russia never exercised exclusive jurisdiction m 
Behring Sea, outside the ordinary 3-mile limit. In 1821 she asserted 
exclusive jurisdiction over a part of Behring Sea, viz: For 100 miles 
along its coasts, by imperial ukase. But she withdrew the assertion 
of jurisdiction expressed in the ukase, on the demand of Great 
Britain and the United States, and never afterwards asserted or exer- 
cised such jurisdiction. 
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Eussia never exercised exclusive rights in the seal fisheries in Behring 
Sea outside tlie aforesaid limit. In 1821 she claimed, by the afore&aid 
ukase, exclusive riglits of all kinds (as included in her claim of juris- 
diction), extending for 100 miles along the coasts of Behring Sea; but 
she withdrew the assertion on the demand of Great Britain and the 
United States, and never afterwards asserted or exercised such rights. 

The only exclusive right which Kussia subsequently exercised as to 
the sea was the ordinary right conceded by international law for 3 
miles from land. 

To question 2, — Great Britain never recognized or conceded any claims 
of Kussia of jurisdiction as to the seal fisheries, except as to the ordi- 
nary 3-mile limit. 

To question 3, — The body of water known as Behring Sea was in- 
cluded in the phrase "Pacific Ocean, " as used in the treaty of 1825 be- 
tween Great Britain and Kussia. 

Kussia neither held nor exercised any rights in Behring Sea after 
the treaty of 1825, save only such rights as were allowed to her by 
international law within the ordinary 3-mile limit. 

To question 4. — That Russia having had no rights as to jurisdiction 
or as to the seal fisheries in Behring Sea, except as to the lands ceded 
and the ordinary 3 mile limit bordering the same, it follows that 
no other rights i)assed to the United States under the treaty between 
the United States and Kussia of March 30, 1807. 

STATEMENT PRESENTED BY BARON DE COVRCEL, JULY SS, IN ANSWER 

TO POINTS i, «, S, AND 4 OF TUE TREATY, 

I. The extent of authority asserted and exercised by Kussia in 
Behring Sea, previously to the negotiations which led to the conclusion 
of the treaty of February 10-28, 1825, between Kussia and Great 
Britain, does not appear with historical certainty, but it results from 
a dispatch of Count Nesselrode to Count Lieven, in date of St. Peters- 
burg, the 2()th of June, 1823, communicated to the London cabinet on 
the i'lth of August ensuing, that the surveillance of the commanders 
of the Imperial Knssian navy wa« to be exercised henceforth, under 
their instructions, iu the region of Behring Sea over an extent of water 
that should be within cannon shot from shore; and although those 
instructions were stated as being provisional in the dispatch of Count 
Nessclrode, it does not appear tl)at since that time up to the time of 
the (session of Alaska to the United States the Imperial Government 
of Kussia exercised or asserted iu Behring Sea, outside of the limit 
aforesaid, any exclusive jurisdiction either of a general character or in 
connection with the seal fisheries. 

II. Great Britain has not recognized or conceded any jurisdiction of 
Kussia as to seal fishery beyond the limit of territorial waters. 

III. The body of water now known as the Behring Sea was included 
in the phrase ''Pacific Ocean," as used in the treaty of 1825 between 
Great Britain and Kussia, and after said treaty Kussia neither held 
nor exercised in the Behring Sea, outside of territorial wat<3rs, any 
exclusive rights. 

IV. All the rights of Kussia as to the jurisdiction and as to the seal 
fisheries in Behring Sea east of the water boundary in the treaty 
between United vStatc»s and Russia of the 30th of March, lo07, passed 
unimpaired to the United States under that treaty. 
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Tliesc variances, if not disagreements, as to the historical inquiries 
submitted to the tribuual in the first four points of Article VI of the 
treaty, in my judgment, furnish a conclusive reason in sai)i)ort of a 
motion I intend to submit for the postponement of a vote on points 1, 
2, 3, and 4 in Article VI of the treaty, until the tribunal shall have 
reached a conclusion as to the ri^jhts of the United States, as to prop- 
erty and protection in the fur-seals. 

On July 22, wlien the subject of the answers to be made to points 1, 
2, 3, 4, of Article VI of the treaty, was under consideration, I had the 
honor of submitting the following motion and remarks: 

^^I move that no decision be made ui)onthe first four points in Article 
VI of the treaty, at this time, but that this historical matter be laid 
aside until the tribunal has considered and decided the legal questions 
submitted for award in the treaty, in whatever order may be adopted. 
I will state the grounds for this motion : 

''Prior to March 30, 1867, Eussia owned all the coasts and islands 
washed by the waters of Bering Sea, and yet owns all west of the 
water boundary fixed in her treaty of that date with the United 
States. 

"llussia has the same rights of jurisdiction in the western portion of 
Bering Sea that the United States has in the eastern portion. If wo 
could reach an agreement as to what tliose rights are it would be lar 
better, if it was possible, that it should not be formulated into an award 
in the absence of Russia from tliis hearing. 

"Russia alone can state what exclusive jurisdiction she asserted and 
exercised and what exclusive rights in the seal fisheries she asserted 
and exercised in the sea now known as Bering Sea prior to 1825, or 
since that date and until 1867, so far as such statements can affect or 
describe her attitude as a sovereign with reference to that sea and 
the surrounding coasts and the islands washed by its waters. These 
matters rest in intention and are established by assertion and are 
l)rovcn, where proof is needed, by the exercise of authority over 
Beliring Sea and its islands and surrounding coasts, and, where the 
sovereign rights of Russia are challenged and put ui^on trial, Russia 
sliould be present if the decision is to have any bearing, immediate or 
remote, upon her rights or any effect on her sensibilities, so important 
to be regarded in the comity of nations. 

"Russia has retained rights and interests in the fur-seals and fisheries 
of every kind in the western part of Bering Sea and on the coasts and 
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islands thereof, wMch are the same as to origiD, assertion, and exer- 
cise, and as to all sovereign powers, as those that are claimed and 
exercised by the United States. Eussia is still guarding her rights 
in the form and to the extent that she is making a claim or assertion 
of them with sedulous care, and Great Britain is actively engaged in 
treating with her for the definition and settlement of those rights. 
While treating with Russia she is arbitrating with the United States 
about the identical questions that equally concern both countries." 

A main feature that seems to control the opinions of the Arbitrators 
in determining what are the rights of the United States is the action 
of Russia, its conduct in fact, as it is alleged, j?ro and con, in first assert- 
ing, and then abandoning the assertion that Bering Sea is mare 
clausum; in issuing her ukase in 1799 and abandoning some of its vital 
features and adding others by a later ukase in 1821 ; in wiping out 
all of the pretensions set up in both ukases by the treaty concluded 
with the United States in 1824 and with Great Britain in 1825; in 
instructing her minister at Washington to deliver to the United States 
an explanatory protocol, defining more clearly her construction of the 
treaty of 1824, which instructions were violated under impressions made 
upon him by the Secretary of State, and, after this was done, proceeding 
under the text of the treaty as if no quahfying statement would ever 
be relied upon by Russia; and in renewing her charter to the Russian 
American Company in 1831 with the same exclusive privileges as were 
granted to it in 1 821. In the opinions of the arbitrators, now delivered, 
these questions, so closely related to the conduct of Russia for a period 
ifttle short of a century, are dealt with and are to be decided by this 
tribunal. 

Whether Russia had any right under internatioiuil law, or any other 
law, to assert and exercise exclusive rights or exclusive jurisdiction in 
Bering Sea, can not alter the fact that she did, or did not, assert and 
exercise them. Neither can these facts be altered by Russia's con- 
structive modification or abandonment of the attitude she had previ- 
ously held to these subjects. The only question is, what did Russia 
intend to assert in respect to these matters, and whether she executed 
that intention in dealing with these subjects. In the opinions deliv- 
ered, strict history, as to facts, seems to have received a coloring of 
legal and diplomatic opinion in the effort to ascertain what Russia did 
and intended to do, by first ascertaining what it was her duty to do 
under the international law and the comity of nations. 
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In my judgment, if Bnssia chose to violate the international law and 
to repudiate all comity, her attitude was not altered because it may 
have exposed her to unfriendly criticism provoked by the pressure of 
adverse interests on the part of the United States or Great Britain. 
At all events, any such departures of the tribunal from the strict duty 
of stating this history, confined to the subject of fur-seal fisheries in 
Bering Sea, without reference, deduction, conjecture, opinion, gloss, 
or comment, will only provoke the prompt dissent of Russia, or will 
cause Great Britain and the United States, whenever their policies so 
require, to declaie tliat our decision is not warranted by the strict 
nature of the inquiry submitted to us, and is obiter dictum. 

I consider it a happy circumstance that in the opinions delivered 
on this subject there is such contrariety and conflict that, if they are 
adhered to, we are obliged to show that a majority of the tribunal 
are unable to agree upon an identical answer as to the historical facts 
submitted for inquiry and decision in the first point and in the last 
clause of the third point of Article VI. 

And inasmuch as an agreement of a majority of the tribunal as to 
the historical facts so required to be stated is the essential basis of 
the decision of the other matters presented in points 2 and 3, I respect- 
fully insist that we have not been able to rea(;h a decision upon them, 
and for tliis reason a majority of the tribunal can not actually decide the 
ijiquiry stated in points 1, 2, and 3 of Article VI. 

The matters presented for historical inquiry and decision in points 

1, 2, 3, and 4, of Article VI, rehite only to a derivative riglit of the 

United States to the fur-seal fisheries, as they are termed, in Bering 
Sea, and the exclusive jurisdiction over that sea to control and protect 

such fisheries. These questions are presented and may be considered 
and decided, upon the facts and law that must control our decision, 
under the submission of questions of a judicial nature, in points, of 
Article VI, and in Articles I and VII of ttie treaty. In so consider- 
ing- and deciding them we need find no occasion to express, in our 
award, any conclusions that may impinge upon any right of Russia, 
or call it in question, or that may unnecessarily wound her sensibilities, 
it may also turn out that a final award will be reached as to the 
rights of property and protection claimed by the United States, or the 
rights of pelagic sealing claimed by Great Britain, based upon consid- 
erations entirely apart from any derivative rights of the United States 
that may have come to that Government from Russia. 
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At all events, the disngreenients already developed among the mem 
bers of the tribunal, as to the matters with which the interests of Russia 
aie so closely bound up, admonish us that we should lay this matter 
aside until we have considered the subject before us under Article I, 
and point 5 in Article VI, Article VII, and any others that open up an 
inquiry into the juridical features of the questions that are submitted 
to the tribunal. 

The opinion and summary of facts presented by Lord Hannen is con- 
curred in by Sir John Thompson. The opinion of Marquis Visconti 
Venosta is concurred in by Mr. Grain. These opinions, whatever the 
con(5lusions of fact to be drawn from them may be, are not identical 
in statement or reasoning. In the absence of copies of these opin- 
ions, I am not able now to compare and contrast them as I would feel 
it my i)rivilege to do. These opinions deal with the rights and con- 
duct of Russia in different lights. 1 do not say that they purposely 
(leal with the present rights* of Russia, but that effect is unavoidable 
if any weight is to attach to our findings. 

Four Arbitrators will agree upon these historical facts, if four 
agree to Lord Hannen's syllabus, while three dissent. This is not a 
secure basis of historical decision of facts that concern a living and 
great nation and her rights, in matters that are now the subject of her 
anxious care that are under diplomatic consideration in correspond- 
ence with Great Britain. An opposing view of this history, presented 
by me, has the concurrence of Baron de Courcel and Mr. Justice Har- 
lan, to a considerable extent. There is a divided opinion in several 
directions, and this chapter of history, if it is written, will go forth 
encumbered with serious doubts and objections. 

After further discussion, the answers to be made to the first four 
points in Article VI of the treaty were informally laid aside to enable 
Mr. Justice Harlan to formulate his answers. 
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THE TRTCITNAL HAVING AGREED TO CONSIDER THE FIRST FOU;^ 
POINTS STATED IN ARTICLE VI OF THE TREATY, IN CONNECTION, 
AS A GROUP OF QUESTIONS, SENATOR MORGAN SUBMITTED HIS 
VIEWS OF THE CLAIMS OF RUSSIA, AND OF THE UNITED STATES 
DERIVED FROM RUSSIA, UNDER THE TREATY OF 1867, AS THE SAME 
ARE PROPOUNDED IN THE TREATY OF 1892 IN THE WORDS FOLLOW- 
ING: 

1. What exclusive jurisdiction in tlie sea now known as BeriugSea, 
and wliat exclusive rights in the seal fisheries therein did Russia as- 
sert and exercise j)rior and up to the time of the cession of Alaska to 
the United States'? 

2. How far were those claims of jurisdiction as to the seal fisheries 
recognized and conceded by Great Britain? 

3. Was the body of water now known as the Behring' Sea included in 
the phrase -'Pacific Ocean," as used in the treaty of 1825 between 
Great Britain and Russia j and what rights, if any, in the Behring 
Sea were held and exclusively exercised by Russia after said treaty? 

4. Did not all the rights of Russia as to jurisdiction and as to the 
seal fisheries in Behring Sea east of the water boundary in the treaty 
between the United States and Russia of the 30th March, 1807, i)as8 
unimpaired to the United States under that treaty! 

As the tribunal seems to agree unanimously in giving an afiQrma- 
tive answer to the fourth point I will not discuss it. 

A like unanimity seeins to exist as to the answer to the first inquiry 
under question 3, which makes it unnecessary that I should comment 
upon that question. 

All the questions submitted under the four points of Article VI are 
historical rather than judicial in their charficter as to the facts to be 
ascertained and as to the concUisions to be based upon them, except 
the question presented in the second point, which I consider a mixed 
(juestion of hiw and fact. It is upon this view of the duty of the 
tribunal in the consideration of these questions that my opinions are 
rested. 

The situation of the western and northwestern coast of North Amer- 
ica in 1824 was practically that of an unoccupied and uninhabited 
country to the north of Puget Sound. A few scattered tribes of 
Indians inhabited the vast reach of coast, from San Francisco to the 
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frozen ocean, not less than 4,000 miles in length. Tlic claims of 
Great Britain, Eussia, Spain, and the United States to certain 
boundaries along this great reach were based on alleged discoveries 
aud occupation, all of the most indefinite character, and all disputed, 
except that llussia held and occupied the islands and coasts on all 
sides of Bering Sea and this claim was not disputed by any country. 
This claim was thus held and recognized for many years before 1824, 
reaching back to the discovery and explorati<m of Bering Sea. 

The interest of Russia in these wild and inhospitable regions was 
not agricultural, for they are unlit for such pursuits. It was not an 
ambitious desire for territorial aggrandizement on the American con- 
tinent, for Eussia took no steps to increase her population there 
beyond the numbers necessary to secure and handle the fur trade; and 
when she found it inconvenient to incur the expense of governing a 
colony so far away from her capital, that yielded so small a revenue, 
she sold all her possessions and dominion in that region eastoflTO^ 
of west longitude to a power that had always been friendly and was 
not in any sense her rival. 

Fishing was not so profitable in Bering Sea as to induce fishermen to 
encounter the unpleasant and short summer season when it was prac- 
ticable to fish there aud establish any regular business in taking fish. 
The nuirkets were too distant to justify them to transport their catch 
fresh on ice, and there was not sufficient sunshine to enable them to 
properly cure the tish. In consequence the business of fishing was 
never permanently established in Bering Sea,andi8not until this time. 

Eussia directed the energy and capital of her people to the collection 
of furs as the only really valuable industry in that region, and created 
monopolies in their favor and gave then) large powers of legislation, 
all directed to the same end, and all protected by her naval power in a 
thoroughly systematic and effectual way. 

These privileges were retained and exercised exclusively by Eus- 
sian subjects under her laws until the Alaskan region was sold to the 
United States in 18G7, with all the rights and dominion that Eussia 
had therein. In order to extinguish in thiit region all claim of rights 
existing under Eussian authority it was stipulated in the treaty of 
cession that all former grants of exclusive privileges to any of the 
Eussian subjects should be abrogated. 

It was in pursuance of the same authority and manifestly for these 
reasons that the right of trading with the natives and of taking and 



33 

collecting fiirs was withheld from the ooncessions made by Bussia to 
Great Britain and the United States in 1824 and 1825. 

In accordance with what was then the practice of the great powers as 
to tlie right of declaring the closure of extensive areas of sea as territo- 
rial appurtenances, Eussia claimed that Behring Sea was mare clnusuniy 
and in practice this claim was carried into effect as to the control of 
the fur trade. 

Her people did not hunt whales at that period to any great extent, 
nor did they conduct fisheries for commercial purposes. It was the 
double purpose of protecting her far trade and yet permitting whaling 
and other fishing within safe limits that caused the Emperor, Alexan- 
der I, to issue the ukase of 1821, The whalers and fishermen had 
begun to deal with the natives for furs and to catch seals in Behring 
Sea. Eussia resented this as a wrong and an invasion of her territorial 
rights, and the ukase was issued to prevent its increase or continuance. 

The ordinary three-mile limit was as fully recognized then a^ithas 
been since that time, generally, as to coasts bordering the open oce^in, 
or even more fully recognized. But Eussia paid no attention to it in 
Bering Sea, and for her own security in respect of her only industry 
in those waters — the fur trade — and to keep down insurrection, she 
fixed a line of proliibition to navigators at 100 Italian miles from her 
coasts. In doing this, and in opening Bering Sea to whalers and 
fishermen and other navigators in the parts not included in the 100- 
mile limit, she asserted and exercised an exceptional jurisdiction over 
that sea and claimed that her power extended over the entire sea, 
but waived her rights at the distance of over 100 miles from the coasts. 

In 1799 the interest of Eussia an(J her subjects in the fur trade had 

become so important tliat on July 8, 1799, nearly twenty-five years 

before the date of the treaty with the United States of April, 5-17, 

1824, the Emperor Paul issued his ukase, in which he declared 

that — 

The benefits and advantages resulting to our Empirefrom hunting 
and trading carried on by our loyal subjects in the northeastern seas 
and along the coasts of America have attracted our Imperial attention 
and consideration; therefore, having taken under our immediate pro- 
tection a company organized for the above-named purpose of carrying 
on hunting and trading, we allow it to assume the appellation of 
*' Russian American Company, operating under our highest protection f^ 
and for the purpose of aiding the company in its enterprises, we allow 
the coirnnanders of our land and sea forces to employ said forces in the 
company's aid if occasion requires it, while for further relief and assist- 
ance of said company, and haying examined their rules and regulations, 
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we liereby declare it to be our higLest Imperial will to ffrant to this 
company ior a period of tweuty years the following rights and privi- 
leges: 

I. By the right of discovery in past times by Eussian navigators of 
the northwestern part of America, beginning from the fifty-fifth degree 
of north latitude and of the chain of islands extending from Kam- 
tchatka tothe north to America, and southward to Japan, and by right 
of possession of the same by Eussia we most graciously permit the 
company to have the use of all hunting grounds and establishments 
now existing on the northeastern coast of America, from the above- 
mentioned fifty-fifth degree to Bering Strait, and also on the Aleutian^ 
Kurile, and other islands situated in the Northeastern Ocean. 

There could not have been a more distinct assertion of rights of sov- 
ereignty and dominion, in virtue of discovery and possession, than is 
made in this State paper. Neither could it have been more formally, 
or completely stated that the sovereign will and power of Eussia was 
exerted by this Imperial ukase to secure to the ''Eussian- American Com- 
X)any under (Eussia's) highest protection'^ *'the benefits and advan- 
tages resulting » ♦ ♦ from the hunting and trading carried 
on ♦ * ♦ in the northeastern seas and along the coasts of Amer- 
ica." There can be no reasonable doubt that. this ukase covered Bering 
Sea and all hunting and trading in those waters. The rights conferred 
by this ukase were supported by the power of the army and navy of 
Eussia, pledged for that purpose. 

The exclusive character of these rights, as to all the world, is stated 
in Article X of the regulations embodied in this ukase, as follows: 

X. The exclusive right is most graciously granted to the company 
for a period of twenty years, to use and enjoy, in the above-described 
extent of country and islands, all profits and advantages derived from 
hunting, trade, industries, and discovery of new lands, prohibiting the 
enjoyment of these i)rofits and advantages not only to those who 
would wish to sail to those countries on their own account, but to all 
former hunters and trappers who have been engaged in this trade and 
have their vessels and furs at those places; and other companies which 
may have been formed will not be allowed to continue their business 
unless they unite with the present company with their free consent, 
but such i)rivate companies or traders as have their vessels in those 
regions can eitlier sell their property or, with the company's consent, 
remain until they have obtained a cargo, but no longer than is required 
for the loading and return of their vessel; and after that nobody will 
have any privileges but this one company, which will be protected in 
the enjoyment of all the rights mentioned. 

The rights thus exclusively granted relate to hunting and trading. 
The rights of free navigation and of fishing are not granted exclusively 
to this company, but " all profits and advantages derived from hunting^ 
trade, industries, and discoveries of now lands" are so granted* 
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That the privflege of hunting fur-bearing animals in the northeastern 
sea, and on land, was "the exclusive right" of the greatest imi)ortanco 
that was granted in this ukase is made entirely clear in the prohibi- 
tion stated in Article X in these words, '^ prohibiting the enjoyment of 
these profits and advantages not only to those who would wish to sail 
to those countries on their own account, but to all former hunters and 
trappers who have been engaged in this trade and have their vessels and 
furs at those places." 

This comi)any conducted its operations in reference to the fur trade 
at great cost and with much i)rofit during the twenty years of its char- 
tered existence, and then api)lied to Russia for a renewal of its charter 
for an additional term of twenty years. 

The ukase of 1799 teas found to he insufficient for the protection of 
the privileges granted by it, and an additional ukase was necessary 
for that purpose, which was issued September 4, 1821. There could 
be no need to a^ain assert the right of Russia to grant the exclusive 
privilege to its subjects of^' hunting and trading. ^^ " which had been carried 
on by (her) loyal subjects in the northeastern seas and along the coasts 
of America" for many years anterior to 1799, and for a quarter of 
a century since that date; but Eussia, through its Emperor and 
directing senate, in the most solemn manner, declared that the free 
right of navigation, which was not restricted by the ukase of 1799, had 
been abused, to the detriment of " the trade of our subjects on the 
Aleutian Islands and on the northwest coast of America, appertaining 
unto liussia." 

This necessity for an additional ukase could not be expressed more 
distinctly, or more tersely, than it is in the terms of that ukase, which 
are as follows : 

The directing senate maketh known unto all men: Whereas in an 
edict of His Imperial Majesty, issued to the directing senate on the 
4tli day of September, and signed by His Imperial Majesty's own hand, 
it is thus expressed: 

Observing from reports submitted to us that the trade of our sub- 
jects on the Aleutian Islands and on the northwest coast of America 
appertaining unto Eussia, is subjected, because of secret and illicit 
traffic, to oi)pression and impediments, and finding that the principal 
cause of these difficulties is the want of rules establishing the bounda- 
ries for navigation along these coasts, and the order of naval commu- 
nication as well in these places as on the whole of the eastern coast of 
Si])cria and the Kurile Islands, we have deemed it necesary to deter- 
mine iluise communications by specific regulations, which are hereto 
attached. 

In forwarding these regulations to the directing senate we command 
that the same be published for universal inforniation, and that the 
proper measures be taken to carry them into execution. 
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That ukase is directed to the suppression of a " secret and illicit 
traffic" and " oppression and impediments'' to wMch the trade of Rus- 
sian subjects on the Aleutian Islands on the northwest coast of 
America was subjected. "The principal cause of these difficulties" is 
stated in the ukase. It " is the want of rules establishing boundaries 
for 7iavigation along these coasts," not through Bering Sea, " and the 
order of naval communication as well in these places as on the whole 
of the eastern coasts of Siberia and tlie Kurile Islands." 

In renewing the charter of the Eussian- American Company in 1821, 
all these abuses were dealt with in the ukase, published on September 
7, 1821. That was a complete code of laws consisting of 63 sections, 
regulating and setting apart, as an exclusive and additional right 
"granted to Russian subjects" of "the pursuit of commerce^ whaling^ 
a/iid fisheryy and all other industries on all islands, ports, and gulfs, 
including the whole of the northwest coast of America," from Bering 
Straits to the 51° of north latitude, and 45^ 50' on the Siberian side of 
Bering Sea. 

In this ukase, following this exclusive grant of rights and privileges 
to Russian subjects, section 2 ordains that: 

It is therefore prohibited to all foreign vessels not only to land on 
the coasts and islands belonging to Russia as stated above, but also 
to approach them within less than a hundred It<alian miles. The trans- 
gressor's vessel is subject to confiscation, along with the whole cargo. 

The second charter of the Russian- American Company was based 
upon the ukase of 1821, which was ba«ed upon and amended the ukase 
of 1799. The first and second articles of that charter are as follows: 

I. 

The company established for carrying on industries and trade on the 
mainland of xiorthwest America, on the Aleutian and on the* Kurile 
Islands remains, as heretofore, under the highest protection of His 
Imi)erial M^esty. 

n. 

It enjoys the privilege of huntinft- and fishing, to the exclusion of all 
other Russian or foreign subjects tliroughout the territories long since 
in the possession of Russia on the coasts of Northwest America, begin- 
ning at ^the northern point of the Island of Vancouver, in latitude 51^ 
north, and extending to Bering Strait and beyond, as well as on all 
islands adjoining the coast and all those situated between this coast 
and the eastern shore of Siberia, as well as on the Kurile Islands, where 
the company has engaged in hunting, down to the south cape of the 
Island Urupa, in latitude 45° 50'. 
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The term "bunting^ in Article II necessarily includes the same 
*' hunting ♦ ♦ ♦ carried on by our loyal subjects in the northeastern 
seas and along the coasts of America " that is reserved, exclusively, to 
liiissian subjects by the ukase of 1799. 

The right of fishing is not mentioned specifically in the ukase of 
1799, for the reason, doubtless, that it then had no importance. It is 
specifically mentioned in the ukase of 1821, and is therein classed as 
follows, viz, 'Hhe pursuits of commerce, whaling, and fishery, and of 
all otlier industry on all islands, ports, and gulfs." 

In the ukase of 1821 all these pursuits, including hunting in the 
northeastern seas, are embraced in "the trade of our subjects (who are) 
on the Aleutian Islands and on the Northwest coast of America apper- 
taining to Russia," are (.'overed by the protecting power of the Russian 

Empire. And in order to make the protection eflectual the right of 
navigation was in that ukase restricted to 100 miles from the coasts, etc. 

In 1824 the United States held the Spanish title to its possessions 
on the Pacific coast north of latitude 42o. and had no other substan 
tial claim to that coast. In the treaty of 1824 between the United 
States and Russia nothing was settled that had not been claimed by 
Russia in these two ukases of 1799 and 1821, and in Article I of the 
treaty (the rights of) " the respective citizens and subjects of the High 
Contracting Powers" are "neither disturbed nor restrained either in 
navigation or in fishing, or in the power of resorting to the coasts, ui)on 
points that may not have been already occupied, for the purpose of trad- 
ing with the natives, saving always the restrictions and conditions de- 
termined by the following articles." 

Ai'ticles 2, 3, and 4 ar^ as follows: 

Article II. 

With a view of preventing the rights of navigation and of fishing 
exercised upon the Great Ocean by the citizens and subjects of the 
high contracting powers from becoming the pretext for an illicit trade, 
it is agreed that the citizens of the United States shall not resort to 
any point where there is a Russian establishment without the permis- 
sion of the governor or commander; and that, reciprocally, the sub- 
jects of Russia shall not resort without permission to any establishment 
of the United States upon the Northwest coast. 

Article IIL 

It is moreover agreed that hereafter there shall not be formed by 
the citizens of the United States, or under the authority of the said 
'States, any establishment upon the Northwest coast of Ameiica, uor in 
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any of the islands adjacent, to the north of fifty-four degrees and forty 
minutes of north latitude; and that, in the same manner, there shall 
be none formed by Eussian subjects, or under the authority of Russia, 
south of the same parallel. 

Article IV. 

It is, nevertheless, understood that during a term of ten years, 
counting from the signature of the present convention, the ships of 
both powers, or which belong to their citizens or subjects, respectively, 
may reciprocally frequent, without any hindrance whatever, the inte- 
rior seas, gulfs, harbors, and creeks upon the coast mentioned in the 
preceding article for the purpose of fishing and trading with the 

natives of the country. 
^^ • 

This treaty was designed to settle all the questions involved in the 

ukases of 1799 and 1821, in which the United States claimed any 
interest, under international law, and there is no mention made of any 
change or modification of the exclusive right of the Bussians (made so 
prominent in the ukase of 1799) of "hunting and trading carried on 
by our loyal subjects in the northeastern seas and along the coasts of 
America," except that the right of "trading with the natives of the 
country" is granted te Americans for ten years, and after that time 
they "shall not resort te any point where there is a Bussian establish- 
ment without the permission of the governor or commander^ 

Aside from the question whether " the Great Ocean " included Be- 
ring Sea, or is distinguished from it in the treaty of 1824, the right 
of " hunting in the northeastern seas and along the coasts of America,^ 
which, with the right of trading, was considered so replete with " ben- 
efits and advantages resulting to our empire," as te be made the sole 
grounds of the ukase of 1709, was not touched by the treaty of 1624 
with the United States, or the treaty of 1825 with Great Britain. 

That right stands to-day as a right asserted by Bussia and reserved 
out of all treaties with the United States and Great Britain. 

That is quite a sufficient assertion of the right, to support a prescriptive 
title to the fur-hearing animals in Behring Sea. 

The right of "resorting te the coasts, upon points which may not 
already have been occupied for the purpose of trading" which is agreed 
upon in Article I of the treaty of 1824 is altogether distinct from the 
right of hunting "in the northCci stern seas" or along the coast. 

The rights of "fishing" and "hunting" are not anywhere alluded to 
in these ukases or treaties as being the same: on the contrary, the right 
of hunting is reserved to Bussian subjects "in the northeastern seas 
and along the coasts of America," while the treaty of 1824 forbids citi- 
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zens of the United States from resorting to the coast of Russia at any 
point where there is a Enssian establishment without the permission 
from the governor or commander. Those were the points aJong the 
coasts where hunting was most profitable, where the fur-seals were 
mostly hunted, and where, for that purpose, Eussian establishments 
were located. 

If the "fishing" mentioned in the treaty of 1824 meant seal "hunt- 
ing," why was this "hunting" or "fishing" forbidden to the people of 
the United StJites at the places where the Eussians found it most 
profitable? The Indians at that time hunted seals in Bering Sea out- 
side the limit of 3 miles from the coast, and the Eussians hunted them 
on the Pribilof Islands. Why should American citizens be excluded 
from "hunting" seals on shore where the Eussians had establishments 
and yet be admitted to the right of "fishing" for seals in the sea, 
"along the coasts" where the Indians "hunted" them? These words, 
"hunting" and "fishing," have each a natural and clear signification, 
which is most strongly emphasized in these ukases and in the treaty 
of 1824 as being entirely distinct, and there is no warrant in the con- 
text of either of these ukases, or treaties, or in the circumstances that 
led to them, for construing "hunting" and "fishing" as identical or 
synonymous terms. 

The ratification of the treaty of April 5-17, 1824, with Eussia was 
proclaimed on the 12th clay of January, 1825. Until then it was not 
in force. As early as June 12, 1824, Baron Tuyll, Eussian minister at 
Wiisliington, was instructed by his Government "to the effect that the 
Xorth western Coast of America, along the extent of which, by the provi- 
sions of the convention, free trading and fishing are permitted subjects 
of the North American States, extends from 54^ 40' northward to 
Yakntat (Behring) Bay." 

The understanding of the treaty by Eussia is in accord with the 
])olicy stated in the note of the minister of finance to Director Uva- 
rof of April 2, 1824, in which it is ordered that "the carrying on of 
trade with foreign vessels arriving there (harbor of New Archangel, 
now Sitka) established regulations at one designated port.^ 

A conference of Eussian notables was held in St. Petersburg on July 
21, 1824, by order of the Emperor, to "again examine" the effect of the 
treaty of April 5, 1824, upon Eussian rights and interests, "and also 
the means which the Imperial ministry thinks best calculated to pre- 
vent all injurious and unjust interpretationa." 
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In the fifth resolution of this conference it is claimed that the treaty 
secures to Eussia this advantage, viz, " that after the expiration of 
ten years the subjects of the United States of America will abstain 
entirely from visiting the waters of the North American coasts beyond 
54^ 40' and from fishing and from trading there withtlie native inhabi- 
tants.^ 

The majority of the members of that committee stated as their 
opinion — 

That the treaty of April 5-17 must be ratified, and that for the 
prevention of any incorrect interpretation of that act Gen. Baron 
Tuyll may be instructed at the proper time to make the declaration 
mentioned in the draft of the communication read by Count Nessel- 
rode. 

The minister of finance and Acting State Councillor Drushinin, 
while admitting the necessity of ratifying the treaty of April 6-17, 
express and ))lace on record tlie special opinion hereto annexed in the 
protocol, to the effect that Baron Tuyll should be instructed at the 
exchange of the ratifications of that treaty to stipulate that the right 
of free hunting and fishing granted by the second article of the said 
treaty shall extend only from 54^ 40' to the latitude of Cross Sound. 

The majority of the members of the committee could not but observe, 
on the one hand, that as the Kussian-American Company has founded 
many settlements in the said latitude, article 2 of the treaty of April 
6-17, gives it the desired security on this subject; that even if it 
had simply organized hunting and fishing in those regions it is 
extremely doubtful whether American subjects would undertake the 
expense necessary for voyages to those Northern latitudes in which 
they can enjoy their privileges for only ten years, and whether in that 
case they would expose themselves to dangerous competition and would 
visit those waters for hunting and fishing where they had long been 
anticip«ated by the company, as there would be little hope for them of 
indemnifying themselves for their expenses and losses. 

These proceedings show that the Eussian claim at that time and 
under their construction of the treaty of April 6-17, 1824, was that the 
assertion of the exclusive right of fishing and hunting north of 59° 30' 
was reserved to Eussian subjects even during the period of the privi- 
leges that were granted to United Stales citizens under article 4 of the 
treaty, for ten years. 

This attitude of Eussia towards the exclusive right to the fur trade 
in Bering Sea was maintained in practice down to 1867, no one object- 
ing. The close care of the fur-seal industry on the islands, the policeing 
of the seas for the protection of fur-bearing animals, the arrest of sus- 
pected or offending ships, and the basing of civilization and govern- 
ment on that traffic upon all her coasts and islands in Bering Sea by 
careful legislation, all prove that Eussia admitted no common, or part- 
nership rights of any people or government in any of those privileges 
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or industries. There is no evidence but the silence of other gov- 
ernments, if any objection to these claims of Eussia existed. 

In every stage of the negotiations between the United States and Great 
Britain and in every declaration of right by Eussia, up to the exchange 
of ratifications of the treaties of 1824 and 1825, and in every declaration 
of Eussia since that time, the protection and security of her fur trade 
in Bering Sea has been an object of her solicitude. Every govern- 
mental act instituted and performed by Eussia in that connection has 
been exactly in correspondence with her assertion of dofninion over 
Bering Sea a^ a preserve for taking furs through hunting "in the 
northeastern seas" and "in the gulfs'' thereof, and of the South Sea, 
or Pacific Ocean, and along her coast line, south as well as north of 
the Aleutian Islands and j)eninsula. 

It was this assertion of dominion that the United States and Great 
Britain yielded to when they, respectively, accepted the restrictions 
upon the rights of " fishing and trading with the natives,'' which are 
limited to the i)eriod of ten years, in Articles III and IV of the treaty 
with the United States, and Articles III and VII of the treaty with 
Great Britain. 

In the treaty of 1824 with the United States, Articles III and IV 
are as follows: 

in. 

It is moreo\fer agreed that, hereafter, there shall not be formed by 
the citizens of the United States or under the authority of the said 
States, any establishment upon the northwest coast of America, nor 
ill any of the islands adjacent to the north of fifty-four degrees and 
forty minutes of north latitude; and that, in the same manner, there 
shall be none formed by Eussian subjects or under the authority of 
Eussia, south of the same parallel. 

rv. 

It is, nevertheless, understood that during a term often years, count- 
in^c from the signature of the present convention, the shij)S of both 
powers, or which belong to their citizens or subjects respectively, may 
recii)rocally frequent, without any hindrance whatever, the interior 
seas, j;:ulfs, harbors, and creeks, upon the coast mentioned in the pre- 
ceding article, for the purpose of fishing and trading with the natives 
of the country. 

In the treaty with Great Britain, Articles III and VII are as follows: 

III. 

The line of demarkation between the possessions of the High Con- 
tracting Parties, upon the coast of the continent, and the islands of 
America to the northwest shall be drawn in the manner following: 

Oonmienciug from the southernmost point of the island called Prince 
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of Wales Island, which point lies in the parallel of fifty-four de^ees 
and forty minutes north latitude, and between the one hundred and 
thirty-first and the one hundred and thirty-third degree of west longi- 
tude (meridian of Greenwich), the said line shall ascend to the north 
along tlie channel called Portland Channel, as far as the point of the 
continent where it strikes the fifty- sixth degree of north latitude; from 
the last-mentioned point the line of demarkation shall follow the sum- 
mit of the mountains situated parallel to the coast, as far as the point 
of intersection of the one hundred and forty first degree of west longi- 
tude (of the same meridian); and finally from the said point of inter- 
section, the said meridian line of the one hundred and forty-first degree 
in its prolongation as far as the frozen ocean, shall form the limit 
between the Kussian and British possessions on the continent of Amer- 
ica to the northwest. 

VII. 

It is also understood that for the space of ten years from the signa- 
ture of the present convention the vessels of the two powers, or those 
belonging to their respective subjects, shall mutually be at liberty to 
frequent, without any hindrance whatever, all the inland seas, gulfs, 
havens, and creeks on the coast mentioned in Article III, for the pur- 
pose of fishing and of trading with the natives. 

If Great Britain had understood that the treaty of 1824 with the 
United States gave to their citizens the perpetual right of fishing and 
trading with the natives in '' interior seas, gulfs, harbors, and creeks, 
upon the coast" — "the northwest coast of America" — and "in the 
islands adjacent" thereto, "to the north of 54^ 40' north latitude,'^ that 
Government would not have a<;cepted a limitation of this right to a 
period of ten years. Under such a construction of the treaty of 1824 
with the United States it would have been sheer folly for Great Britain to 
have given Russia the same privilege for ten years from Prince of Wales 
Island, along Porthmd Channel up to 56^ of north latitude, for Great 
Britain asserted, with absolute confidence, that Russia would not make 
terms with her that were less liberal than she had made with the United 
States. 

If Russia yielded her dominion over her preserve of fur-seal hunting 
in perpetuity to the United States, and then to Great Britain, what 
could have been the necessity that prompted them to insert these by- 
provisions for the same rights for a period of ten years in their 
treaties? It is too clear for disputation that Russia intended to 
yield these rights, reciprocally, for ten years, because she was not will- 
ing that they should extend beyond that period, except at her option. 
A more forcible statement of the claim of Russia to the exclusive right 
of fishing and trading with the natives in those waters could not well 
have been made. 
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Yet even these concessioiis did not include the right of " hunting " far- 
bearing animals, which RuHsiatcas never asked to yield. For these pur- 
poses her dominion over Bering Sea and all the gulfs, bays, inland 
seas, and creeks on all her coasts was reserved. 

The rights of whaling, fishing, hunting, and trading, conducting 
commerce and navigation, are all referred to in these ukases and 
treaties as separate and distinct rights. In their nature they are 
distinct, and none of them includes the others, though they are closely 
related. When each of these rights is expressly and distinctively 
mentioned in one part of these treaties and ukases, as a substantive 
right or pursuit, it is not a proper construction of these solemn instru 
ments to say that those rights are intended to be included in those parts 
where they are not mentioned, or that "hunting" is telescoped into 
'^fishing'' and " fishing'' into "whaling" and all of them into "navi- 
ation," or that the use of that word or the assertion of that right 
includes all these other rights. 

Dominion of Bering Sea could have been exercised for the exclusive 
enjoyment and protection of either of those rights, without including 
any other, though, as in the case of the 100 miles limit, which was a 
modification of the claim of the exclusive right of navigation, the full 
exertion of that power would have closed that sea to all navigators 
whether they were whalers, fishermen, or hunters. The ukase of 1799 
asserted this dominion, so as to protect the right of "hunting in the 
northeastern seas" and of trading with the natives, and no other ukase 
or treaty ever yielded the exclusive right of hunting, under any con- 
dition, or the right of fishing to any other extent, than under the ten 
years limit provided in the above-quoted articles of those treaties of 
1824 and 1825. 

Dominion in one country over land or sea, is entirely consistent 
with easement or privilege in another. 

Navigation is a universal easement to be enjoyed by all vessels sail- 
ing on lawful voyages upon the high seas, but it has no element of 
dominion to support it, except within territorial waters. Fishing, law- 
fully conducted, is also an easement equally universal, and the right 
is also exclusive in territorial waters. 

The dominion that protects fisheries is more exclusive than that 
which limits the free right of navigation. Within territorial limits, 
lishing r.v a property right, while navigation within those limits is, for 
innocent purposes, an easement that no nation denies to another. 
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Hunting is an easement that is still more under tlie control of national 
dominion, because it is conducted with firearms and is, therefore, a 
more dangerous practice where the people are savages or are rebel- 
lious, because it furnishes a pretext for introducing among them arms 
and ammunition. And hunting and trapping are different pursuits. 
Eussia had powerful inducements for keeping hunting on land or sea 
and trading with the natives under her exclusive dominion. 

What is dominion! Sir Eobert Phillimore, in his ^'Commentaries 
on International Law, Vol. 1, p. 266, Ed, 1871, says: "Dominion is the 
fullest right which can be exercised over a thing : the right ofpropertyj 
80 called.^ On page 267 he says : "As dominion is acquired by the com- 
bination of the two elements of fact and i7itentionj so, by the dissolution 
of these elements, or by the contiary fact and intention, it may be lost 
or extinguished .'' 

On page 274 he says : 

But when occupation by use and settlement has followed upon dis- 
covery, it is a clear proposition of law that there exists that corporal 
possession (corporalis qiiaedam possessio (a) detetitio corporalis (b) ) which: 
confers an exclusive title upon the occupant, and the dominium etni- 
nenSy as jurists speak, upon the country whose agent he is. 

On page 285 he further says: 

CGXLII. The nature of occupation is not confined to any one class or 
description; it must be a beneficial use and occupation (le travail d' ap- 
propriation) ; but it may be by a settlement for the purpose of prose- 
cuting a particular trade, such as a fishery, or for working mines, or 
pastoral occupations, as well as agriculture, tliough Bynkershoek is cor- 
rect in saying, cultura utique et cura agri possessionem quam maxima 
indicat. 

Vattel justly maintains that the pastoral occupation of the Arabs 
entitled them to the exclusive i)osses8ion of the regions which they 
inhabit. 

It has been truly observed that, agreeably to this rule the North 
American Indians would have been entitled to have excluded the British 
fur-traders from their hunting- grounds; and not having done so, the 
latter must be considered as having been admitted to a joint occupa- 
tion of the territory, and thus to have become invested with a similar 
right of exc'luding strangers from such portions of the country as their 
own industrial operations pervade. 

COXLTIl. A similar settlement was founded by the British and 
Eussian fur companies in North America. 

The chief portion of the Oregon Territory is valuable solely for the 
fur-bearing animals which it produces. Various establishments in dif- 
ferent i)arts of this Territory organized a system for securing the preser- 
vation of these animals, and exercised for these purposes a control over 
the native population. This was rightly contended to be the only exer- 
cise of proprietary right of which these particular regions at that time 
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were susceptible, and to work that a beneficial use was made of the 
whole Territory by the occupants. 

CCXLIV. It should be mentioned that the practice of nations in 
both hemispheres is to acknowledge in favor of any civilized nation 
making a settlement in an uncivilized country a right of preemption 
of the contiguous territory from the native inhabitants as against any 
other civilized nations. It is a right claimed by Great Britain with 
respect to her Australian settlements, especially Kew Zealand; and by 
the United States of America with respect to the Indians in their back 
States. 

In the claim of Eussia to the exclusive "hunting in theKortheastem 
seas," to say nothing of the rights of fishery and navigation, as such 
rights are defined in the international law, there is enough in the highest 
legal authority to support thefoundation of theright, which is the hand- 
maiden of peace, namely, the right which is "a mode of original acqui- 
sition which is effected by the operation of time,'* and is "what the 
English and French jurists term prescription." 

On page 298, Vol. 1, Sir Robert Phillimore says: 

The doctrine of immemorial prescription is, from the very necessity 
of the case, indispensable in the system of public law. Accordingly 
we find it mentioned more than once in the constitutions of the ancient 
German Empire and as a mode of acquiring public rights. 

On pages 299 and 300 the same author says: 

Having discussed the position of prescription in the systems of pri- 
vate and public law we nov/ approach the consideration of a matter, 
holden by tlie master mind of Grotius to be one of no mean difficulty, 
namely, international prescription. Does there arise between nations, 
as between individuals, a presumption from long possession of a terri- 
tory or of a right which must be considered as a legitimate source of 
international acquisition! 

In seeking an answer to this important question it is necessary to 
keep clear of all subtle disquisitions with which this subject has been 
perplexed ; whether, for instance, it be the creature of natural or civil law, 
or whether it must be always founded upon a presumption of voluntary 
abandonment or dereliction by the former owner. Through these meta- 
l)hysieal labyrinths we can not find a clue for questions of international 
jurisprudence. The effect of the lapse of time upon the property and 
rijiht of (me nation relatively to another is the real subject for our con- 
sideration. And if this be borne steadily in mind it will be found, on 
tiie one hand, in the highest degree irrational to deny that prescription 
is a legitimate means of international acquisition; and it will, on the 
other hand, be found both inexpedient and impracticable to attemi)t to 
define the exact period within which it can be said to have be(K)me 
establislied — or, in other words, to settle the precise limitation of time 
wliirli gives validity to the title of national possessions. 

Again, on pages 301, 302, and 303, he says: 

CCLVIIT. Itistrue that some later writers on thelaw of nations have 
denied that the doctrine of prescription has any place in the system of 
international law. But their opinion is overwhelmed by authority, at 
variance with practice and usage, and inconsistent with the reason of 
the thing. Grotius, Heineccius, Wolff', Mably, Vattel, Kutherforth, 
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Wheaton, and Burke constitute a greatly preponderating array of 
authorities, both as to number and weight, upon the opposite side. 

The practice of nations, it is not denied, proceeds upon the presump- 
tion of prescription, whenever thereis scope for the admission of thatdoc- 
trine. The same reason of the thing which introduced this principle 
into the civil jurisprudence of every country, in order to quiet posses- 
sion, give security to property, stop litigation, and prevent a state of 
continued bad leeling and hostility between individuals, Is equally 
powerful to introduce it, for the same purpose, into the jurisprudence 
which regulates the intercourse of one society with another, more 
especially when it is remembered that war represents between States 
litigation between individuals. It is very strange that the fact that 
most nations possess in their own municipal codes a positive rule of 
law upon the subject, has been used as an argument that the general 
doctrine has no foundation in international law. 

It is admitted, indeed, that immemorial prescription constitutes a 
good title to national possession; but this is a perfectly nugatory 
admission, if, as it is sometimes explained, it means only that a State 
which has acquired originally by a bad title, may keep possession of 
its acquisition as against a State which has no better title. If it had 
been merely alleged that the exact number of years prescribed by the 
Eoman law, or by the municipal institute of any particular nation, as 
necessary to constitute ordhiary prescriptions, is not binding in the 
affairs of nations, the position would be true. It is, perhaps, the 
difficulty attending the application to nations of this technical part of 
the doctrine which has induced certain writers te deny it altogether; 
but incorrectly, for, whatever the necessary lapse of time may be, there 
unquestionably is a lapse of time after which one State is entitled to* 
exclude every other from the property of which it is in actual posses- 
sion. In other words, there is an international prescription^ whether 
it be called immemorial possession or by any other name. The peaee 
of the world, the highest and best interests of humanity, the fulfillment 
of the ends for which States exist, require that this doctrine be firmly 
incorporated in the code of international law. 

Will this tribunal shrinJcfrom the recognition of this doctrinCy now that 
an opportunity y distinctly given j calls for a firm declaration f 

The importance of prescription as a basis of title, or right, to any 

property, or ex(3lusive privilege, is thus stated by Sir Robert Philli- 

more (p. 305) : 

But that prescription is the main pillar upon which the security of 
national property and i)eace depends, is as incontrovertable a proposi- 
tion as that the property and peace of individuals rest upon the same 
doctrine. 

To these remarks should be added the observation of another great 
modern jurist: 

The general consent of mankind has established the principle that 
long and uninterrupted possession by one nation excludes the claim of 
every other. Whether this general consent be considered as an implied 
contract or as positive law, all nations are equally bound by it, since 
all are parties to it, since none can safely disregard it without impugn- 
ing its own title to its possessions, and since it is founded upon mutual 
utility, and tends to promote the general welfare of mankind. (Wheaton.) 
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In one of those treatises which show how deeply the mind of the 
writer was imbued with the principles of general jurisprudence, Mr. 
Burke uses the following admirable expressions: 

If it were permitted to argue with power, might one not ask one 
of these gentlemen whether it would not be more natural instead of 
wantonly mooting these questions concerning their property, as if it 
Avere an exercise in law, to found it on the solid rock of prescription f 
The soundest, the most general, the most recognized title between man 
and man that is known in municipal or public jurisprudence; a title in 
which not arbitrary institutions, but the eternal order of things gives 
judgment; a title which is not the creature, but the master of positive 
law ; a title which though not fixed in its terniy is rooted in its principles 
in the law of nature itself, and is indeed the original ground of all 
known property; for all property in soil will always be traced back to 
that source, and will rest there. * * * These gentlemen, for they 
have lawyers amongst them, know as well as I that in England we 
have always a prescription or limitation, as all nations have against 
each other, * * * All titles terminate in prescription; in which 
(differently from time in the fabulous instances) the son devours the 
father, and the last prescription eats up all the former. 

These citations from very eminent British authority establish the 
right of a government by prescription, based on occupancy and claim 

of title, to any dominion, on land or sea, of anything in the nature of 

property, whether corporeal, or incorporeal, as firmly as if the right 

were established by grant or as the result of conquest or cession. 

The true doctrine of the international law is stated in the extract 
above quoted from Wheaton (Vol. 1 p. 207) that " The general con- 
sent of mankind has established the principle that long and uninter- 
rupted possession by one nation excludes the claim of every other." 

This rule is fully applicable to the dominion of Kussia over the fur 
industry and trade in Bering Sea, which was never yielded or trans- 
ferred to any government until it was sold to the United States. 

Dominion also includes the right of a government to the soil beneath 
the territorial and adjacent waters. The claim of territorial waters 
over an area of the sea that is clearly demarked by land boundaries, 
though not entirely inclosed by the land is, a valid exercise of power 
by the government that owns the land which forms the coasts and 
islands that define the boundary. It may not be sufficient to destroy 
the easements that other nations may have in those waters, yet, it is 
dominion or ownership of the land beneath those waters, and it is clearly 
sullicient to support the mxmicipal jurisdiction of the government over 
its own citizens, and, also, to support a claim to any pearl or oyster beds 
beneath such an area of waters, or any mines that may be found there. 

Such a claim and assertion of ownership may not be sufficient reason 
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for denying to other nations in that area the privilege of navigation 
or fishery, but that fact does not negative the dominion that niay be 
thus lawfully exercised. To illustrate: If an ishmd should be thrown 
up by volcanic action or the action of the water within the limits of 
Bering Sea it would belong to the United States, without first discovery 
or occupation, in virtue of its dominion aheady exercised over that sea. 
And, so, if it became necessary that the United States should close 
Uniniak Pass with obstruction, for any purpose, even to the great 
inconvenience of navigators or fishermen, the question of the right to 
do this would be resolved, under the international law, by the other 
question whether the easement of navigation through that pass was of 
such importance to the world that the owner of the soil beneath the 
water would, in justice, be compelled to yield its rights. 

In all such cases, where the exercise of the privilege of navigation, 
fishery, or other easement is injurious to the owner of the soil above 
which it is exercised, the privilege must yield to the higher right of the 
dominion of the owner of the soil. 

The right of dominion in a sea like Bering Sea or the sea of Okhotsk 
does not depend on its being separated firom water communication with 
the ocean. If the configuration of the land surrounding it is such as 
to make it necessary to the peculiar commerce of the country within 
which it is embayed, or to the defense of such country, or to the proper 
administration of its powers of government over its own people, it is a 
right ex debito justiiice that there should be dominion over such sea. 

This is the right that is now the foundation of the exclusive right of 

several nations to dominion over seas that are not inclosed by the land 

on their shores, as stated by Sir Robert Phillimore, page 225, as follows: 

The exclusive right of the British Crown to the Bristol Channel, to 
the channel between Irelaud and Great Britain (Mare Hibemicum, 
Canal de St. George), and to the channel between Scotland and Ire- 
land is uncontested. Pretty much on the same category are the three 
straits forming the entrance to the Baltic, the Great and the Little 
Belt, and the Sound, which belong to the Crown of Denmark; the 
Straits of IMessiiia {il faro di Messina, fretum Siculnm), once belonging 
to the kingdom of the Two Sicilies; the straits leading to the Black 
Sea, the Dardanelles and Hellespont; theThracian Bosphorus, belong- 
ing to the Turkish Empire. To narrow seas Avhich flow between 
separate portions of the same kingdom, like the Danish and Turkish 
Straits, as to other seas common to all nations, like the Straits of 
Messina and, ])erhaps the St. George's Channel, the doctrine of innocent 
use is, according to Vattel, strictly applicable. 

In the case of the seas here mentioned other nations have the right 

to the innocent use of them^ hut it must rest with the nation claiming 
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them to (leffrmhie trhcfher the vse that is made of them hy another nation is 
innocent. This is all that the United States claim of ''dominion'' 
over Bering Sea in respect to the protection and i)reservation of the 
fur-seals resorting to those waters and the industry in the pelts and 
oil so long established on their islands, which have no value for any 
other industrial purpose. 

This claim, when these waters are invaded by a destructive method 
of hunting the seals, is a right of self-iireservation. That right is thus 
stated by Sir Eobert Phillimore: 

OCX. The right of self preservation, by tliat defense which prevents, 
as well as that which repels, attack, is the next intenuitional right 
which ])resents itself for discussion, and which, it will be seen, may 
under certain circumstances and to a certain extent modify the right 
of territorial inviolability. 

CCXI. The right of self-preservation is the tiist law of nations as it 
is of individuals. A society which is not in n condition to repel aggres- 
sion from without is wanting in its principal duty to the members of 
which it is composed and to the chief end of its institution. 

All means which do not affect the indei)endence of other nations 
are lawiul for this end. No nation has a right to prescribe to another 
what these means shall be, or to require any account of her conduct in 
this respect. 

CCXII. The means by which a nation usually provides for her safety 
are: (1) By alliances with other States; (2) by maintaining a military 
and naval force; and (3) by erecting fortifications and taking measures 
of the like kind within her own dominions. Her full liberty in this 
respect can not as a general principle of international law be too boldly 
announced or too firmly maintained, though some modification of it 
appears to flow from the equal and corresponding i-ights of otlier 
nations, or at least to be required for the sake of the general welfare and 
peace of the worUl. 

The United States have the right to treat the sudden and dangerous 
increase of the number of vessels engaged and the number of seals 
taken in ])elagic hunting as an impending thieat of the destruction of 
tli(» seal herd that habitually resorts to their islands. These appre. 
hensions are more directly excited, because they are actually justified 
by the attack made on the seal herd, than those which are regarded 
as a just cause of war in relation to aimaments by neighboring nations. 
Of these Sir Kobcrt Phillimore says, on page 253: 

CCXI IT. Armaments suddenly increased to an extraordinary amount 
are calculated to alarm other nations whose liberty they appear, more 
or less according to the circumstances of the case, to menace. 

In the seizure of ships within the eastern waters of Bering Sea the 

United States resisted, in the beginning, a raid upon her industry which 

suddenly threatened its destruction, and this resistance, which was 

timely and necessary, was made within her own dominion — a domiu- 
11495 M 1 
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ion established by prescription as to tbe fur-seal industry, and which 
also has for its supi)ort the principles of the international law which 
apply to the British waters, above quoted, and to other seas that are 
not entirely inclosed by the land mentioned in the following quotations 
from Phillimore, vol. 1, p. 243: 

CCV. Witli respect to seas entirely inclosed by the land, so as to 
constitute a salt-water lake (nmria clausa; mers feimees, ench)ses: Bin- 
nenmeer, geschlossene innere Meere), the general presumption of law is 
that they belong to the surrounding territory or territories in as full 
and complete manner as a freshwater lake. The Caspian and Black 
seas naturally belong to this class. Upon the former sea Eussia had 
by treaty with Persia, the exclusive right of navigation Avith ships of 
war, and by the treaty of the Dardanelles the Black Sea was practically 
confined to Russian and Turkish ships of war. But by the treaty of 
Paris of 185G this jsea is neutralized and open to the merchant ships of 
all nations and closed to ships of war of any State. 

CCVI. There is another class of inclosed seas to which the same 
rules of law are applicable — seas which are land locked, though not 
entirely surrounded by land. Of these, that great inlet which washes 
the coast of Denmark, Sweden, Russia, and Prussia, the Ostsee as the 
Germans call it, the 13altic Sea according to it^ usual appellation, is 
the principal. 

But the right of self-preservation of the United States, in respect to 
the fur-seal industry, natunilly and without reference to the actaal 
j)roperty in the animals, extends beyond her dominion. As to such 
rights Phillimore says: 

GCXiy. We have hitherto considered what measures a nation is 
entitled to take for the ])reservation of her safety within her own 
dominions. It may happen that the same right may warrant her in 
extending precautionary measures without these limits and even in 
transgressing the borders of her neighbor's t<irritory. For international 
law considers Ww right of self-preservation as prior and ])araDiount 
to that of territorial inviohibility, and, where tliey conflict, justifies 
the maintenant-.e of the former at the expense of the latter right. 

If this right of self-preservation is prior and paramount to territo- 
rial inviolability, it must be superior to any right or easement of fishing 
and hunting, and better entitled to the i)rotection of international law. 
The necessity for i)rotecting this right is now as manifest and indis- 
l)ntable beyond Bering Sea as within its limits. When a source of 
revenue or a necessary instrumentality of government is attiicked, or 
seriously threatened, the occasion arises for the interx)Osition of the 
right of self-defense. 

The contiguration of Bering Sea, its coasts and islands, is such as to 
give it an excteptional relation to the outside world. It is inclosed on 
all sides by land and liozen waters, except through thex)asses of the 
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Aleutian aud Kaintscbatkau islands. A blockade of the Aleutian 
passes would close every port in Bering Sea and, where a nation may 
be thus locked in, it is not too much to claim that it has the right of 
dominion over such interior waters and, for purposes of self-preserva- 
tion, to lock other nations out. 

It is a just right that is thus claimed by the United States, and when 
it is used lor purposes of self x)reservation it is sustained by inter- 
national law« 



WHEN POINT FIVE OF AUTICLE VI OF THE TREATY WAS UNDEE CON- 
SIDERATION SENATOR MORGAN DELIVERED THE FOLLOWING 
OPINION : 

I beg leave to submit the following additional statements and argu- 
ments which 1 think are suflicient to establish that the prescriptive 
rights of llussia and the United States, in respect of the fur-seids that 
habitually resort t^) Bering Sea, are to be safely based ui)ou the cont iiiued 
and unquestioned usage of both countries, as well as ui)on the peculiar 
characteristics of these animals. 

And I will eiuleavor to state the reasons that compel me to hold, on 
these and some other grounds, that the United States have a riglit 
of property and protection in these animals. 

I have already presented to the tribunal, on a previous day, the views 
I entertain as to the true history of the claims set up by liussia relat- 
ing to the exclusive right to control and protect the fur industry in 
Bering Sea, and have endeavored to state generally the foundations in 
law and fact upon which Eussia rested her claims. 1 will now again 
briefly review some of those facts as 1 believe they exist, and will refer 
to others, and endeavor to connect them with the doctrines of the law 
which I think are clearly applicable to establish a right of jnoiierty in 
the fur-seals that is well founded, both as a right by prescription and 
a right growing out of the useful and domestic nature of these animals. 

The Russian Government exercised the right to own and control the 
seals that resorted to Bering Sea, and nuide temimrary grants to its 
subjects of the right to take them in those waters. 

It may be said that this was an assumption of right on the part of 
Russia not supi)ortcd by any rule of international law. It was not 
more distinctly an assumption of right than was the title to the islands, 
based on the discovery of them by a Russian sul)ject. In both cases 
a native sovereignty was displaced to make room for the claims of 
Russia, backed by superior force. The processes of appropriation were 
the same in reference to the seals and se;il lisheries as they were in 
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relbrence to the islands, viz, discovery, claim, occupation, and develop- 
ment. Exclusive use and the acquiescence of other civilized powers 
were the attendant facts that established the right of property in both 
cases. 

As all international law grows out of custom and has no other root, 
it can not be denied that the right of Kussia to appropriate and protect 
this herd of fur-seals has been established by custom and maintained 
by constant and exclusive use. Certainly no other nation in its sov- 
ereign character has claimed these seals or denied the right of Eussia 
to their exclusive ownership. When Great Britain, in 1825, was treat- 
ing with Russia for an open sea, free navigation, and the rights of fish- 
ing in those waters, she set up no claim to a common right of hunting 
seals or fur-bearing animals in those regions. Kussia went on renewing 
her charters for these purposes to her subjects, and Great Britain stood 
by and made no assertion of such right for herself or her subjects for 
about a half century. Nearly a century elapsed after the colonization 
of the islands by Russia before any British subject opposed the claim 
of liussia and the United States, her vendee, to a property right in the 
seals that habitually resorted to Bering Sea. There are few custom- 
ary rights that have a surer foundation in usage or upon the doctrine 
of acquiescence than the world has accorded to Eussia in respect of 
the right to the fur-seals resorting to Bering Sea. 

The long acquiescence of Great Britain in this claim of ownership in 
seals by Russia was not only without objection, protest, or diplomatic 
suggestion to the contrary, but that Government has encouraged her 
own people to base an extensive and valuable industry upon the 
material provided by Russia and regularly supplied to them from her 
fur-seal husbandry. 

It is now too late for Great Britain tosay that Russia and the United 
States mistook the law of nations when they set up rights of property 
in fur-seals. Ninety years of acquiescence attended with no harm to 
British people or interests, but with great benefits to both, is time 
enough in which to establish the consent of Great Britain that live 
seals resorting to Bering Sea are property, as much so as dead ones are 
that are slain by British subjects. But the acquiescence of Great 
Britain is not needed to establish the proposition that there is property 
in live vseals and that it exists rationc solii 
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THE TniRD QUESTION IN ARTICLE I OF THE TREATY SEEMS TO HAVE 

BEEN AVOIDED. 

One of the three questions subniitt<?d to arbitration in Article I is so 
dependent for its decision upon the question of property in fur-seals 
that it should be considered in connection with it. It is concerning 
^'the rights of the citizens and subjects of either country as regards 
the taking of fur-seal in or resorting to said waters." The founda- 
tion of such a right could be none other than a right of proi^erty in 
the seals when captured or killed in nonterritorial waters — a right 
acquired by the capture of the seal, dead or alive. Tlie final analysis 
of this question is whether a right of property can atta(5h to a living 
seal that is found swimming in the ocean. This question is nowhere 
])resented in the treaty or alluded to as a question to be submitted to 
the Arbitrators, except in the first article. It is. the postulate stated, 
by Great Britain in these contentions, around which every fact and 
every principle of law asserted by Great Britain is grouped. 

If British subjects have the right of taking fur-seals in, or habitually 
resorting to, Bering Sea, it makes little difference what the rights of 
the United States may be, for they would amount to nothing prac- 
tically, and, in theory, such a right would destroy all the grounds 
on which the United States could rest a claim to the right of protect- 
ing the seals outside the ordinary 3-inile limit. 

This question is submitted for decision in such broad form as to 
include "the rights of the citizens or subjects of either country, as 
regards the taking of fur-seals in, or habitually resorting to said 
waters." 

The statutes of the United States, following the unqualified asser- 
tions of Russia while she was owner of these islands, assert the owner- 
shii) of the United States in the fur-seals f(mnd in the Bering Sea, and 
base upon that ownership a governmental industry of great value to 
the revenues. They punish with severity any person who destroys 
tin's property or interferes with the agents or lessees of the United 
States in its management, and they provider for the lease, to their own 
citizens under careful regulations, of the privilege of taking seals. 

Great Britain has not assumed and could not assume such a relation 
as that to the fur-seals in, or resorting to, Bering Sea, because it can 
not claim them ratione soli. It sets up no claim of ownership in the 
fur-seals, but denies that ownership in them is possible until the ani- 
mals have been captured or killed. 
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The respective conntHes occupy, therefore, very different relations to 
this subject. A declaration of the right in favor of the citizens of the 
United States to take fur-seals in Bering Sea, if made by this tribunal, 
is a declaration that the statutes of the United States that forbid such 
taking are of no validity and should be repealed, while the same 
declaration when made in favor of British subjects is in perfect accord 
witli the laws, policy, and contentions of that country. 

This obvious impediment to a decision as to the right of pelagic seal- 
ing in Bering Sea, under which the power of the United States over her 
own citizens would be called in question, confines the inquiry to the 
simple proposition whether the^ United States have a property in the 
seals in, or habitually resorting to Bering Sea, and the nature of that 
proi>erty. 

The crucial test of the right of the United States to i)roperty in fur- 
seals that resort to Bering Sea, whetlier that right implies a perfect 
ownership of the seals or an interest in the usufruct of the herd for the 
support of a legitimate and useful industry, is made by the treaty to 
turn upon the question whether British subjects have the unrestricted 
right to take seals on the high seas as free-swimnring animals that are 
ferod naturw. This, therefore, is the main question in the case, and 
draws within its influence every other question presented to the Tribu- 
nal of Arbitration, except those questions that relate peculiarly to 
Bering Sea, I have already discussed. 

This claim of right to take fur-seals on the high seas is asserted as a 
l)rivate and personal right of every person who goes upon the high seas 
under a recognized national flag; and the employment of the flag for 
that purpose is not required to be legitimated by a license to fish. 

No government has asserted, or ever will assert, the right, as a gov- 
ernment, to employ its sovereign powers, or its war fleets, in this busi- 
ness, for the purpose of increasing its revenues. Such conduct by a 
government would be regarded as a disreputable invasion of the high 
seas for its own aggrandizement and, when it should come in conflict 
with tlie interests of the people of other countries, the invasion would 
be regarded as a national often se. 

The case would be quite difl'erent if the purpose of the gover.'j-iient 
was to protect a bona fide claim of property in seals, against destruc- 
tion. If in quest of seals to which no claim of property was asserted by 
a government it should send out its fleets to gather revenue, or to 
destroy such property, claimed by another government, the necessary 
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result would be a disturbance of tlic peace and probably a hostile col- 
lision. The case is altered in degree, but not in its nature, when a 
government sustains and adopts the rights of its people to destroy a 
property or industry claimed by another nation. If such government 
could not, under the usage of nations or just principles of intema- 
tional law, thus enrich its treasury, it is difficult to see on what prin- 
ciple it could support its people in such conduct for their private gain. 
In either case the sentiment of justice entertained by the civilized 
nations would sustain the power that, in good faith, claimed the right 
to own and protect tlie fur- seals for the benefit of the commerce of the 
world, rather than the nation that d^enied the right of property in 
seals, until they are captured and killed, and claimed the right to make 
property of them only by indiscriminate and destructive slaughter. 

In this treaty, and in all the diplomatic contentions that have led to 
its conclusion, both Governments have admitted that property in seals 
may be acquired, i)rotectcd, and preserved, at least to the extent of 
protecting and preserving them by their concurrent regulations, and 
they have agreed to apply the^e conceded facts to certain seals that 
habitually resort to the waters of Bering Sea. These questions are vir- 
tually removed from the iield of doubt or disputation by the terms 
of the treaty under which the Tribunal of Arbitration is acting. 

Great Britain now asserts that the property in seals can be acquired 
only by capture, which, under the practice of pelagic hunting, as con- 
ducted by its subjects, means that such i)roperty can be acquired only 
by killing the animals. 

The United States asserts that property in seals may be acquired 
while they live, and without actual capture. As to the right of prop- 
erty in the individual animals, this is the only form of issue that is 
joined between the ])arties to this treaty. 

As to the i)roper protection and preservation of seal life to which 
the Governinents are both solemnly pledged in this treaty Great 
Britain cx)ntends that taking them at sea is a better method than 
taking them on land, and is, therel'ore, the proper method; while the 
United States claim that the only method of taking seals that can 
properly protect them is by selecting the animals for slaughter, and 
that this can be done on the land and can not be dcme in the water. 
The killing of the animals is included in each of these contentions as 
the only way in which they can be made useful to mankind; and tJis 
time, j}1acr, and mcihofl of IdUhuj ihcm that is best adai)tcd to the X)rotcc- 
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Hon and preservation of seals in the class or herd that habitually resort 
to the waters of Bering Sea is the real inquiry "concerning the pres- 
ervation of the ftir-seal in, or habitually resorting to,'' Bering Sea that 
is submitted to the Arbitrators. All the other questions i)resented for 
consideration or decision by the Arbitrators relate alone to the powers 
that either Government may employ and their jurisdictional rights to 
enforce their respective contentions, or that both should employ con- 
currently, to protect and preserve seal life, outside of their territoria 
limits. 

Is it true, as it is assorted by the United States, that property in 
fur seals may be acquired while they are alive and without actual 
capture? That depends to a great degree upon the value of the uses 
to which tUey are put and the certainty and regularity with which 
they may be subjected to those uses, and these considerations relate 
to animals as classes, and to their habits as a class, and not to the 
peculiarities of the individuals. Some individuals are frequently found 
among animals that are everywhere classed as domestic which are as 
wild and fierce (or tinnd as the case may be) as the wildest of animals, 
such as horses, cattle, sheep, swine, poultry, and dogs. And some of 
the wildest and most ferocious animals have been so domesticated by 
training as to become harmless, and even serviceable, or profitable in 
a liigh degree, such as hunting leopards, hawks, cormorants, elephants, 
and even bears, lions, and tigers. But these exceptional instances of 
domestictation by training prove nothing as to the general nature or 
habits of the classes of animals in which they are found. 

If a class of animals is valuable for the uses of mankind and is, by 
habit, drawn within reach of man periodically, with regularity and 
certainty, the nation that thus acquires a settled and peculiar power 
of control over it on land may base a legitimate industry upon the mate- 
rial it affords, and may decjlare the animals to be its property. A 
nation so situated may certainly make such an assertion and declara- 
tion of ownership in the Entire class of such animals as against the 
riglit of its own peoi)le to treat them as being wild animals and res 
nullins^ and in that sense and to that extent at least it may exercise 
ownership over them without c{i])turing them. Animals that are classed 
as being domestic, are protected by a legal presumption of ownership, 
h()W(»ver wild they, in fact, may be. Animals domesticated by train 
ing are sheltered by the same presumi)tion of law, until they have 
resumed their wild condition. 

Wild anin)als, called game, are not protected by legal fictions but 
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by legislative enactments. Their protection, when it is accorded, 
must be by law, because it trenches ui3on the natural rights of the 
people to capture and appropriate tliem. The State assumes a right 
of public appropriation, and deprives its subjects of the right to 
appropriate sucli animals and regulates or prohibits its exercise. If 
the State takes the further step of declaring by law that it has 
appropriated these wild animals to the uses of Government and that 
its possession and ownership aue comi)lete by legal construction and 
without taking actual possession of them, they become the prop- 
erty of the State wherever those laws are in force. Thus all 
game laws are based on the sovereign right to appropriate wild 
animals by the state. This right of government, for it is such a 
right, is illustrated in a forcible way by laws giving bounties for the 
destruction of wolves and other predatory animals. If a man, for 
reasons of his own, should claim that he was, ratione solij the owner of 
a cave that sheltered wolves and therefore of the wolves, he could not 
resist the right of the state to cause their destruction in accordance 
with law, even in the cave where they were bred but lelTb uncon- 
fined to go forth at will and maraud ui>on the property of others. 

The power of the state in such case is not based on its judicial 
function of suppressing nuisance, but on its ownership, when it chooses 
to assert it, over wild animals. 

It may be and, in a general sense, it is true that the private owner 
of the soil on which a wild aninml is bred can only acquire actual 
property in such animal by its cai)ture, but that is far from being true 
as to the sovereign power in a state. A state that can not dispose of 
what is res nulUics^ within its own jurisdiction, is wanting in an essen- 
tial power of sovereignty. It could not otherwise dispose of escheats, 
waifs, derelicts, or forfeitures that occur without judicial procedure, as 
many do occur. If these propositions are true it is unquestionable 
that a state may acquire property in anything susceptible of ownership 
that is res millins, found within its jurisdiction, by a simple declaration 
of law and without taking it into aetual possession. The property so 
acquired is the creature of municipal law. 

The United States has done all that is necessary to establish its 
ownership of fur-seals by municipal laws that are operative against 
everybody within the limits of their jurisdiction, whether those limits 
include all the waters of Bering Sea or only the land and waters with- 
in the ordinary 3-mile limit. Within those limits this declaration of 
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the supreme legislature establishes property in fur-seals and appropri- 
ates it to tbe United States while the seals are living and without the 
necessity of capturing them. When this property is found outside the 
limits of the jurisdiction of the United States the question arises for 
the first time as to how far the people of other countries are bound to 
resi)ect the title asserted by the United States. As to the peoide of the 
United States, they are bound to respect this title of their Government, 
if so required by law, wherever their allegiance binds them, and the 
law does bind them to respect the property of the United States wher- 
ever it may be found. 

No rule, code, or system of law, municipal or international, is pre- 
scribed or alluded to in the treaty as the guide of the tribunal in 
determining any question submitted to them. 

The only allusion that is made in the treaty to laws or jurisprudence 
is that the Arbitrators "should be jurists of distinguished reputation 
iu their respective countr:os." This requirement, as well as the nature 
of the subject, questions, and points submitted to the tribunal for exam- 
ination, is a suflicient indication that where the recognized principles of 
international law or the municipal laws of the respective countries 
furnish a basis and guide to ascertain and admeasure the rights of the 
respective treaty powers, they shall be followed. But if there are 
not such precedents and enactments the declaration of their resi)ective 
rights, outside the limits of their exclusive jurisdiction, is within the 
competence of the tribunal, and also the declaration of their duty 
concerning the protection and preservation of the fur-seals in question. 

Tiie United States assert their right of proi)ert*y in the fur-seal in 
question while they are alive and without the incident of actual cap- 
ture: 

Fb'st, as a right by iirescription derived from Russia, and acquiesced 
in by Great Britain; and their usefulness to the Government and the 
people. 

>SV'con^7, as a right established by law within its domain, that is not 
im])aired by the necessary and teniporary absence of the seals in search 
of food, either while they are inhabiting the seal islands, or when they 
retreat from them on their winter excursions into the Pacific Ocean; 

TInrdj as a right of property that is the necessary result of the 
habits of the animals, and their natural and compulsory relation to the 
Pribi loft' Islands; 

Fourth, as a right of property growing out of the necessity of gov- 
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ernmental control of the fur-seals, to prevent tlieir destruction, and the 
alleged fact that such control can be efficiently exercised only by the 
Government whose territory is occupied by them at their birth, and 
while they are their proi)erty, ratione impotentia; 

Fi/th^ as a right of property based on the fact that, with the acquies- 
cence of all nations, established by the fiict that no objection or protest 
was made or adverse action was taken by any nation for a period of 
ninety years, an industry was established, depending for its support 
upon the preservation of the stock of fur-seals, which will be destroyed 
if indiscriminate pelagic hunting is further permitted. 

This is the first international controversy that has arisen as to the 
right of property in or protection of fur-seals, and there is no ease, in 
point, to which reference can be made as settling the law of nations on 
the subject. But there is no right, recognized by international law, 
that is opposed by the case of Great Britain to either of these claims of 
the United States to the ownership of the fur-seals in question, except 
the right of free fishing in the open sea. This right is claimed for its 
subjects by the Government of Great Britain, and is made to include 
fur-seals, as free swimming animals, /era? naturce. 

The universal right of free fishing in the open sea is established in 
the custom of nations, which is the law of nations, and is not disput^^d 
by the United States when it is conducted in a just and reasonable 
manner and against fishes or animals that are res nvUius. 

The free right of fishing can not be exercised to make a lawful cap- 
ture of fur-seals if they are not wild animals, or if they are animals 
wild in their nature, but have been lawfully appropriated by a govern- 
ment and are at large in the ocean with the i)urpose of returning to 
the dominion of the owner, or under the compulsion of an instinctive 
necessity for returning to the dominion of the owner, which the ani- 
mals habitually and periodically obey. 

The right claimed by Great Britain is in every sense a right to hunt 
and to kill game. The seals arc never taken, as sometimes fishes are, 
for purposes of propagation, but only for their value when they are 
killed. The arts of fishing with hook and line and bait are never prac- 
ticed as to fur-seals and would be utterly without success. Catching 
them with seines or nets is imi)racticable as an industry and, when prac- 
ticed, only small animals are captured and none are taken alive. That 
is only a method of capturing them by drowning. The death of the game 
is the only means of capture at sea, and that is conducted with the bar- 
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poon and the gun — deadly weapons. Tlic luinter attacks evcTy seal 
within range of his weapons without discrimination or forbearance. His 
success depends entirely upon indiscriminate attack and slaughter, for 
he can do no less than that if he hunts with any success. His forbear- 
ance, after he has captured his game with seine or hook, may release it 
alive if it is found to be under age or size and it will grow to its full 
size; but capture of the fur-seal in the open sea is sure and instant 
death, and, as to the herd or species, it is swift and inevitable destruc- 
tion. 

If this is "free fishing" it is such fishing as no civilized nation would 
tolerate within its own territory in respect to any fish or wild animal 
as useful and as helpless as fur seals. No civilized nation that has 
seal rookeries within its territory has omitted to provide laws for their 
protection against such hunting to the full extent of its i^owers. The 
indiscriminate killing of fur-seals is not, and never will he, sanctioned by 
the statute laws of a/ny civilized country. 

This right of indiscriminate slaughter of fur-seals on land and sea 
can only be traced, and, in this case, has only been traced, as to its 
origin, to a custom of the savage Indians, who were forced to adopt it 
as a means of living. It is said to have thus gained its root in the law 
of nations. Civilized nations that have gained dominion over these 
savage tribes have taken control of the subject and have reversed these 
laws of the savages in their application to their cdvilized subjects, and 
have forbidden them to enjoy this unrestrained privilege. But, in some 
instances, they have permitted the savages to continue the practice, 
because it is confined to short distances from the shores, and is con- 
ducted with such weapons and in such manner as is not seriously det- 
rimental to the fur-seal species. Moreover, the fur-seals are a source 
of food supply and of raiment, to deprive them of which would imperil 
their existence. It is also cheaper to i>ermit their slight raids on the 
fur-seals than it would be to feed and clothe them. 

Finding this right, of savage origin, thus forbidden or restrained by 
the municipal laws of all nations interested in the subject, and that the 
uniform course and current of public opinion of the nations is directed 
to this end for the purpose of preserving the fur seal species, are we to 
conclude, in the absence of any direct or conclusive rule of interna- 
tional law, that there is a principle or rule to be found in the laws of 
nations that sustains and upholds the unrestrained right as it existed 
among the savages to hunt or fish for fur-seals in the oi)eu sea in a 
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way and at times and places wLere the practice insures the speedy 
aestruction of the species! 

The international law is a growth, and it is directed and shaped by 
the exiK^ience and the sedate judgment of mankind. In its growth it 
has displaced many rules and dogmas that have proven to be impedi- 
ments to the march of civilization. Among the most important of these 
concrete rules that have thus been dethroned is that law of nations which 
gave to Eussia the right to declare the Sea of Okhotsk and Bering 
ISea to be closed seas. That was the international law when they were 
discovered and occupied by that jmwer. It has since been changed. 

Russia, in 1824, yielded that claim to the advancing growth of inter- 
national law, but did not yield to pelagic hunters the right, in those 
waters, to destroy fur-seals indiscriminately, liussia saw that the 
sentiment of the world, to which she suriendered the right of fiee 
fishing and free navigation in Bering Sea, would protect her against 
the then unmentioned and unclaimed right of visiting destruction upon 
her seal herds and the industry they supported, upon the pretense of 
the right of free fishing accorded to the United States and Great Britain. 

In this formative and progressive growth of international opinion it 
may well be asserted that the right of pelagic hunting, with its attend- 
ant right of indiscriminate slaughter of fur-seals, has lost the authority 
of its ancient origin among savages and is no h)nger a concrete rule 
or jmnciple or even a reputable dogma of international law, in the 
api)lication that Great Britain makes of it. International law is based 
on the same recognized elements of right government that are at the 
foundation of nearly all the municipal laws of the great civilized 
powers. This concordance in the elements and structure of the two sys- 
tems of law is established by many rules that are common to the munic- 
ipal laws of such nations. In none of them is there a clearer or more 
distinctly recognized doctrine than that of rights acquired by prescrip- 
tion. 

In the Englisli common hiwan absolute title is acquired to any prop- 
erty after it has been in the open possession of the occupant and those 
holding under him for the period of twenty years. This is a rule of re- 
l)()se adopted for the peace of society. In those features it is even more 
useful between nat ions than it is between individuals. So i)otent is this 
rule that the courts of both countries have uniformly declared that any 
grant, will, deed, or statute, will be conclusively presumed to exist, that 
is necessary to support the title of the party who has hejd uninterrupted 
possession for twenty years. 
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No just reason can be stated why this wholesome rule, founded in 
the public policy of both countries, should not apply to theinteruational 
rights in controversy between them, and should not include every 
interest in any property, industry, or privilege that has been, lor the 
])eriod of prescription, in the exclusive control and enjoyment of the 
claimant. The opposing rights, whatever they may be, are lost under a 
conclusive i)resumption of a superior title in the actual occupant. 

For mo re 1 1 ! an seventy years Great Bri tain stood by an d fully understood 
that Kussia had the exclusive usufruct of the Alaskan seal herd and 
the exclusive control over them without making any question of that 
right. If the property had been an islaud in the sea, to which Great 
Britain had the actual prior right by discovery and occupation, her 
title would have been lost if she had suffered Russia to occupy, claim, 
and hold the island for twenty years uuder an open and uninter- 
rupted possession. 

The theater on which these conflicting rights are enforced has much 
to do with the limitations and restrictions under which they are to be 
exercised, if the animals are ferod naturcd and are so classed by this 
tribunal. If such animals leave the land on which they were raised, 
and are found and killed on the land of another, they belong to him on 
whose land they are killed, because they are presumed to have escaped 
to a new i)lace of habitation, and the owner of that place takes them 
ratione soli, as if they had been born and raised on his land. But if 
they are killed on the highway they are the property of him on whose 
land they were born and raised, unless they are shown to have escaped 
from his land in quest of theii* former freedom or under the wild 
instinct of going at large, free from man's control. 

If seals are made property by the laws of the United States, and are 
found on the ocean traveling in search of food, the owner has the 
right to be there and to take care of them. If his presence is not nec- 
essary, because it is useless for the purpose of protecting them, and if 
they are identified as the seals that habitually resort to the Pribilof 
Islands by their being found in the eastern part of the ocean, tiie 
law regards the animals as being in the constructive possession of 
the owner. Upon this rule of constructive possession the security of 
all (commerce and all personal chattels most largely depends. It is an 
all pervading element of property. Possession of a bill of lading, or 
even an oral contract for freighting carries with it the possession of a 
sliii)'s cargo of fur-seal skins that the owner has never seen, and attends 
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thorn arouinl the enrtli, on land and sea. All he is rcfiiiired to do to make 
his possession complete is to identify his property iu any way he can. 
And, so, if the United States own the fur-seals before they cross the 3-mile 
limit, and have a constructive legal possession of them up to that line, 
and if the seals are, for instance, nursing mothers going after food to 
nurture their pups on shore, with a fixed purpose of returning to it, 
the constructive possession of the animals is secured to the United 
States after they cross the 3-mile limit. Without this there could 
be no security for proi)erty in animals when they are not on the own- 
er's land, even when they are within his view and he is guarding tbem 
in the best way he can. 

If the seals are wild animals belonging to the United States by the 
declaration of positive law, or ratione soli, or ratione impotentia, or by 
actual capture, and if this property is not lost when the animal goes 
into the ocean for food or pleasure, with the intent to return, or under 
an instinct that dominates its movements and leaves it without an 
option as to returning, one who cai)turesit when thus at large deprives 
the United States of their property. If the cai)t6r is a citizen of the 
United States he is guilty of the double wrong of breaking the pre- 
serve of the United States, which is closed as to him, and of taking its 
property. That is poaching. If the captor is a British subject he 
commits a trespass on the proi)erty of the United States, because ho 
found it at a place in the open sea to which it went lawfully and 
where it was constructively in the lawful possession of the United 
States. 

The case might be different, would be diflferent under the English 
common law, if the seal, being a wild animal, should enter within 
British territorial limits and there be slain or cai)tured. In that case 
the possession would change so as to give the right of property, ratione 
soli to that Government, and that right, or that lawful power over the 
animal would continue while it remained on British territory. But this 
is the only instance in which the United States would lose its right of 
property in the Alaskan fur-seal, born on its soil, while the animtis 
revertendi continued to control its movements in its visits to the ocean. 

Tlie indefinite right of private fishing in the open sea, in favor of an 
hidividual, is too slight and ill-founded to overcome the right of prop- 
erty in a nation that is trying to prevent the pelagic hunter from 
destroying a great production of commercial value, a source of revenue, 
and an instrumentality of government. Not that the property rights 
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or lawfiil privileges of any man are less sacred than those of a State, 
but government implies the subordination of private rights, in aneees- 
sary degree, to the general welfare, and this is the first view of all 
rights taken by international law. It is on this principle that these 
two Governments have, in this treaty, substituted their international 
rights and powers as sovereigns over their people, and all their rights 
respecting fur seals, and over the seals and the rookeries, islands, 
waters, and their lessees, and compel them all to yield to a rule of inter- 
national law, that the sovereign nations alone can deal with the inter- 
national rights of their people. If they should extend theexisting modtis 
Vivendi perpetually, no citizen of either country could be heard to make 
complaint that his private rights had been thus destroyed, or that they 
were protected by any law that could save them from the power of their 
own government. 

If all the facts presented in this case establish that seals are property 
to be classed as domestic or domesticated animals, the claim of the 
right to hunt and destroy them anywhere against the consent of the 
owner is without foundation, K cattle on the boundary line of 
Canada, where they are grazed in vast herds, and are almost a« wild 
as buffalo, should wander across the border of the United States, that 
Government could not seize them without a violation of international 
law. The case would be stronger under that law if the cattle were 
owned by tlie Government of Canada, or Great Britain. The right of 
[)roperty, ratione soli, would not accrue to the United States, for the 
reason that they are domestic animals in their universal classification, 
and that fact is notice to the world that they are the property of some- 
body, and are not res nulUus. 

Whether fur seals are fishes, or domestic animals, or wild animals, is 
to be determined, first, by the question whether the most essential facts 
of their existence occur during the period of their lives, on theland. It 
is possible to nurture them on land, by using proper appliances and 
food, iiud they can thus be made to increase in numbers, but that pos- 
sibility only i)roves that they are not fishes. This is demonstrated in 
Paris and London, and elsewhere, by daily experience. It is not pos- 
sible that a seal can be born and reared in the sea. It is, therefore, to 
be classed as a land animal, as its creation and birth can only occur 
on land, and these facts are essential to the existence of this-animal. 

A singular faculty of the male seals, at least, of living for months 
on land withimt taking food, showsthat they may be kept out of the sea 
1141)5 M 5 
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for one-tliird, at least, of their lives, without injury to them. If dur- 
ing that i^eriod they were sufficiently fed, there seems to be no reason 
to su])pose thata visit to the sea could not be entirely dispensed with. 
Indeed, this is done in menageries that travel inland, where farscals are 
kei)t for years in good condition without once entering the sea. While 
the sea is the place where their food is sought and found, it is no more 
the exclusive haunt for such purposes than the wild mountains and 
plains in America are for the nurture of cattle, and sheep, or swine, 
or turkeys, or than the open waters of the* sea are for the nurture of 
ducks and geese that are classed as domestic animals. It can not 
be the food or feeding grounds that distinguish between animals as 
land or sea animals, or as being wild or tame. 

In the case of all these animals the essential and controlling fact as 
to their chissilication as land animals or as fishes is that they can only 
have birth on the land, and are not fishes either in form, structure, 
instincts, habits, or the necessities of existence. They can not breathe 
beneath the water. 

If they are essentially land animals the question of their domesticity 
is a very simple one. That fact depends upon their usefulness to man, 
their inability to escape from his control, and the certainty and regu- 
larity of the forces that operate to subject them to his absolute dis- 
posal. In these respects the seal has an adaptation and fitness for 
domestic use that is not so obvious and so certain and easy of control 
in any other animals. Domestication of other animals that arc allowed 
freedom to come or go at pleasure depends, in a large measure, on their 
consent. In the case of the fur-seal, the nature of the animal and tjie 
conditions of its existence through a series of years, and also of its 
increase, comiiel it periodically and with certainty to submit itself to 
the power of those w ho own and occupy two small islands in Bering Sea. 
A similar climate, similar shores and coasts, and the same food have 
for many ages invited them to select other homes on the islands and 
shores of the same sea. They have never done so, and there is no 
ground for the conjecture that they ever will. The Pribilof Islands bear 
the marks of a long-continued residence of the seals in vast numbers 
upon tiieir shores. The rough rocks are worn smooth from their haul- 
ing orer them. What are called the parade grounds of the hollus- 
chickie are described as being large areas of sandy soil worn and com- 
l)actcd to the smoothness of a floor. The carpet of fur and hair felted 
together in the interstices of the rocks and in the sand could only have 
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been produced by many years of sliedding seasons in wliich it was 
deposited. In all the close examinations that Lave been made by 
many observers and experts sent to the coasts and islands of Bering 
Sea and to the south and east of it, along the shores and islands of 
the Aleutian chain and the coast of the North American continent, 
not a sign or trace of any rookery or hauling ground has been found 
except upon the two islands of St. George and St. Paul. Neither the 
evidence nor any rational deduction from it conveys the least conjec- 
ture that they ever had any other home. 

No two distinct classes of animals have been or can be domesticated 
by the same means. Some have the social instinct strongly developed, 
as dogs, horses, cattle, and sheep. Others are simply obedient to 
superior power and skill, as the elephant, ass, buffalo, llama, and 
reindeer. Others are donu^sticated through their greed for food and 
need of protection, as swine and poultry. Others do not look to man 
for any of these means of control or for food, as the fur seals. Yet, in 
this lowest condition of the power of enforcing or inducing domestica- 
tion by the art of man, the result of domestication — the dominion of 
man over them — is the most certain and the easiest of enforcement. 
Filling the most exact requirements of domestication, as to their sub- 
jection to the will of man, no reason exists why they should not be 
classed as domestic animals. In the legislation of the United States, 
Russia, Japan, Chile, and the British colonies, where fur-seals go 
ashore to breed and to shed their coats of hair and fur, the utmost pos- 
sible protection is given them that can be efl'ected by municii)fil law. 

These acts of i>rotectiou assume the rightful and full control of the 
animals, within these respective jurisdictions, disregarding all claims 
of citizens or subjects to rights of jnoperty in the animals, or rights 
of chase for the i)urpose of converting them into property. Tliese 
acts go further and forbid hunting on land and sea during certain 
seasons, and in certain areas of the ocean, and the seals are appro- 
piiated by these governments for revenue purposes through leases 
and li(!enses, for which a tax is i)aid. And even these privileges are 
confined only to the citizens of the respective countries and colonies. 

In the British system of fur-seal ijrotection, the only country 
omitted from the list of colonies where seals are found is Canada. 
It has no coasts or islands on which fur-seals habitually land, and 
has, therefore, no interest in any rookery that requires protection, 
Canada lays broadside on the Pacific Ocean, near to the highway of 
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the fur-seals in tlicir aimual migrations in search of food, and causes 
them to be waylaid when they are bearing the future product, on which 
the preservation of the species depends, to that place where, for all 
time, so far as we know, they have gone to beget, deliver, and nurture 
their offspring. It has also a location near to the narrow passes 
through which these seals must pass on their journey to and from the 
Piibilof Islands. There they are waylaid and captured without dis- 
crimination as to age or sex and while they are at the absolute mercy 
of the hunters. They can easily concentrate there, in the open ocean, 
with vessels enough to exterminate the species by an ambuscade that 
the seals can not possibly avoid. 

If Canada shares the zeal for the preservation of the fur-seal species 
professed by Great Britain in her correspondence with Eussia and the 
United States, and should exhibit practically her concurrence in the 
legislation of all the other British colonies that are directly interested 
in fur-seals, she would find ample opportunity to legislate for their protec- 
tion. The earliest practice of pelagic sealing in the waters of the North 
Pacific of which anything is definitely known, was conducted by Indians 
in the Straits of San Juan de Fuca, one-half of which ocean highway 
belongs to Canada under a treaty with the United States. Pelagic 
hunting is still conducted in these straits; and it is from those waters 
that nearly every sealing vessel is fitted out. It is there that the protec- 
tion of the British flag is afforded to citizens of the United States to 
shelter them in violating the laws and public jmlicy of their own conn- 
try. It is in those waters that the i)elagic catch of seal skins are asseni- 
bled and sent to market. Tlie hunting of fur-seals on the ocean at the 
l)asses into Bering Sea, and in that sea and in Russian and Japanese 
waters, is a great leading industry of the inhabitants of Vancouver 
Island. If the Pacific ports of the British possessions in America were 
closed to such traffic the seal herds would scarcely need other protection. 

With all these opportunities, Canada takes no i)art in any legislation 
for protecting fur-seals in the Pacific Ocean and is wholly out of sym- 
pathy with the professions of Great Britain of favor for these just and 
high purposes. Canada seems to have no respect for the opinion 
expressed in the legislation of otiier countries, and especially by all 
British provinces interested in the preservation of fur-seals; but, to 
maintain its hold on the seal herds, it urges Great Britain to insist that 
her people have the right, under the pretext of fishing, to appropriate 
to themselves any fur-seals found in the sea. 
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Great Britain, for political reasons, applies Ihft doctrines of protec- 
tion of fur-seals to all lier other colonies, and quotes from the interna- 
tional law the established right of "free fishing" in justification of 
Canada for a practice that will result in the wholesale destruction of 
the species. While such contentions are insisted upon by this great 
power, it would be only injurious to the honest portion of the people of 
the United States for Congress to enact laws to punish pelagic hunting 
on the Pacific Ocean. Such laws would only cause a repetition of the 
practice on the ocean that was rife in Bering Sea before the modus 
Vivendi of 1891 was established — that is to say, it would invite dishonest 
and unpatriotic (dtizens of the United States to seek the shelter of the 
British flag, while in its name and under its power they would defraud 
and dishonor their own country. It was not until Bering Sea was 
closed, partially, to pelagic hunting of fur-seals in 1891 and 1892 that this 
new source of danger to the seal herd was understood or apprecisited. 
The results of closing Bering Sea to i)elagic sealing caused sealers 
from Canada and the United States to concentrate their greatly 
increased forces in hunting the herd on the Pacific and in intercepting 
them in the Aleutian passes. This was not known uptil after the 
treaty of February 29, 1892. This is a new and dangerous condition 
which the treaty expressly included in the purview of the powers of the 
Tribunal of Arbitration. It was in the last days of the negotiation that 
this important phase of the case was brought to notice and provided 
for. 

The question as to the justification of this plan of "fishing," if it is 
fishing, is as new in international law as the occasion that gave rise to 
it. If it is '^ fishing," the method of it is new, and was wholly unknown 
when the right of fishing anywhere in the open sea was recognized in 
the law of nations. If the right now cLaimed to be lawful under this 
new method is a total departure from fishing, as it was practiced when 
the riglit to fish was established, and is fatally destructive of the si)e- 
cies of ^^fish" against which it is employed, there is no warrant for 
saying that it is sanctioned by international law. 

Tlie abuses to which this practice must lead, as already developed in 
two y(^ars of experience, show that the claim set up by Canada of a 
riglit to ^^fish" for fur-seal with fleets of vessels and boats, armed with 
shotguns and prepared cartridges, and to kill them indiscriminately, 
has but one element of the established right of free fishing, namely, 
that it is coiuluctcfl on the high seas. Fishing with shotguns n t!ic 
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ocean is new. It is an innovation that destroys the snbject to which 
it applies. If this is a right which the international law mast recog- 
nize, although it is almost universally denounced by municipal law, it 
must be limited to a reasonable use, as all privileges are limited. As 
it is practiced by pelagic sealers at this day it receives the condemna- 
tion of international law, because it sacrifices and destroys the benefits 
of the seal herds to the commerce of the world and imposes on the 
United States very serious burdens in preserving the seals for the 
private advantage of persons engaged in an organized hunt^ while 
denying the right of her own citizens to take them. 

The United States must protect the seals against her own people or 
else they will be speedily destroyed. If in doing this all her care and 
expense are turned to naught by a rule of international law, she can 
only abandon the seals to their fate, let the islands become barren 
of all value, and console herself with the reflection that her sacrifice 
adds a power to the international law that is more authoritative than 
the judgment of all the nations of the earth, except Canada. 

It is a new and very dangerous phase of the rights of fishermen that 
they can lawfully combine to destroy fish and use the agencies that 
are necessarily destructive of a given species of fish under the pro- 
tection of international law. It is still more dnngerous if they can 
lawfully waylay the fish at narrow passages between islands and 
destroy them as they approach the shores and bays of a neighboring 
nation, and yet more dangerous if they can lawfully form a cordon of 
vessels, with great numbers of men armed with shotguns, just outside 
the 3-mile limit, and can kill seals that are free breathing as well as 
free swimming animals, whenever they rise to the surface for air and como 
in range of their guns, while they are passing to and fro in search of sus- 
tenance for themselves and their ofl^spring. Yet all these combinations 
and practices are lawful, if the right of pelagic hunting of fur-seals is 
the same — no more and no less — with the right of fishing in the high 
seas. 

It is not surprising, in view of such serious results as would follow 
the practice of i)elagic scaling, and have already lesulted from it, 
where it is placed on the same footing with the right of fishing in the 
open sea, that the power to ordain concurrent regulations for its con- 
trol, or i)rohibition, was given to a Tribunal of Arbitration. 

It is only by regulations, and not by advice, or by the statement of 
the principles of law that govern the case, that these matters can be 
settled. 
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The conclusions I have reached are: 

1. That the United States have a property in the seals in and habit- 
ually resorting to their islands in Beiing Sea. 

2. That this property is in the lawful possession and control of the 
United States when it is found on their islands, or within the limits of 
their territorial jurisdiction, and they have the exclusive jurisdiction 
to protect and preserve them within those limits. 

3. That this property is also in the lawful possession of the United 
States when the seals are found in the open ocean and, in such waters, 
they have such rights of jurisdiction over these fur-seals as any owner 
of land animals would have over domestic or domesticated animals, 
when found on the public highways. 

4. That, as a sovereign power, the United States may punish its 
citizens for appropriating or destroj^ing its property on the high seas; 
but they can exercise no higher powers over property so situated, when 
it is being appropriated or destroyed by the citizens of other countries, 
tluin a private owner could exert under like circuipstances. 



m THE DISCUSSION OF THE GENERAL SUBJECT OF THE AWARD TO BE 
RENDERED BY THE TRIBUNAL, AS TO WDICII LORD HANNEN SUB- 
MITTED A FORM OF AWARD, SENATOR MORGAN SUBMITTED THE 
FOLLOWING REMARKS : 

I sniiposcd that the debate on the qiiostiona arising under tlio 
treaty had been closed, and that the members of the tribunal would 
now deliver their opinions, seriatim, in the order agreed upon. But I^ord 
Hannen has made some criticisms on the attitude of the United States 
and tlie arguments of its counsel, that seem to open up the discussion 
of the whole subject, and I must not allow them to pass without notice. 

As I have had occasicm several times to remark, during the progress 
of the discussion before the tribunal, this is not a litigation between 
the United States and Oreat Britain in which a judgment can be ren- 
dered by this tribunal in favor of one party and agaiirst the other for 
a riglit .asserted, or for ])roperty or damages which one party must 
gain and the other must lose. 

The treaty, which is a law to the tribunal, provides that each party, 
at a certain time, shall deliver its printed case to the arbitrators, and 
to the agent of the other i)arty, in which its claims shall be fully stated. 
Tims two independent cases are required to be stated and submitted 
for dccisiim. This was done, and when it was done, the attitude of the 
two (Jovernments, as to the claims they respectively submitted, was 
fixed and determined. This reqnirement was not observed by Great 
Britain, bnt other evidence not presented and snbmitted either in its 
case or counter erase, was offered during the progress of the oral argu- 
ment and was received and considered by the tribunal. 

1 ifisist that these proceedings do not comprise one case, but sepa- 
rate cases. They are. to be heard together, but they are not cross 
actions, neither arc they consolidated a<*ti(>ns, as is sometimes the 
72 
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case, under the orders of a court liaviDg plenary powers. This tribu- 
na] has no sucli powers, but must decide each case, as it is stated 
and submitted, upon its merits. 

The simplest analysis of the cases, to which all other questions are 
merely incidental, is this: that Great Britain claims for its subjects the 
unlimited, unrestricted, and unqualified right of hunting and killing 
fur seals of all ages, sexes, and conditions at any place in Bering Sea 
and in the North Pacific Ocean, that is outside the ordinary territorial 
limit of 3 miles from the islands and coasts of the CTnited States. That 
is the entire claim of Great Britain, as it is submitted to this tribunal 
in the British case. 

The United States claim the ownership of the fur-seals that are in, 
or that habitually resort to Bering Sea, and the right to protect 
tliem wherever they are found, outside the territorial limits of Great 
Britain. The tribunal should, in my opinion, have taken up these cases 
separately and have decided them, giving due consideration to the ob- 
jex'tions raised in the counter case of either party to the case of the other 
party. The decision of the rights claimed in either case, does not, nec- 
essarily, dispose of the rights that are claimed in the case of the other 
l)arty. A decision rhat the United States has the ownership of the seals 
or the herd of seals does not affirm its power to extend its statutes into 
the Pacific Ocean and enforce them there against the subjects of Great 
Britain in any and every case of trespass upon that property that may 
occur, or may have occurred, even recently and upon hot pursuit of the 
offender. 

Neither would a decision to the contrary entitle the subjects of Great 
Britain, or of the United States, to hunt fur seals, uj) to the borders of the 
Pribilof Islands, in such force, and by such methods as would seri- 
ously endanger, disturb, or threaten the industry and the revenue 
system that the United States has established there for the purpose 
of maintaining government on the islands and of encouraging the 
nativ<vs there in earning a support and in raising themselves to better 
conditions. 

It is claimed here, as it was claimed in the arguments of counsel for 
Great Britain, that the right of pelagic sealing exists, as to fur seals, 
under the international law, in favor of the subjects of Great Britain, 
and also in favor of the citizens of the United States, without any restric- 
tions whatever. That no conditions of time, or manner of hunting the 
seals, or as to the age, sex, or other condition of the animals, or as to the 
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fiambers engaged in hunting tLcni, or that their purpose is to destroy 
them, or that their implements of warfare are most deadly, canox>6rate 
to control the pelagic sealer outside the limits of territorial waters. 

This view of their rights is not disposed of by deciding that the United 
States either has or has not the right to protect the fur seals, but that 
question is pertinent in considering whether, under this treaty or in 
the international law, the right of pelagic hunting of fur seals exists 
and whether it is an unlimited and unrestricted right. 

Lord Ilannen has ex])ressed the opinion that all animals found swim- 
ming in the sea, whether they are birds, fishes, or beasts, if they arc not 
within territorial waters, are the subjects of rightful pelagic hunting. 
Under such a law an animal that is domestic, such as a hunting or 
ducking dog, or a flock of tame geese, or ducks, or swans, would forfeit 
the protection of the law, and their owner would lose his property in 
them in favor of the better right of the first taker, if they, in search of 
food or prey, should swim out on the water, as they often do, beyond 
the ordinary 3-mile limit, or that such fowls would be liable to tlio 
free sjwrt of the hunter if they should fly through the air in their 
excursions beyond that limit. 

In the effort of Lord Hannen to apply tx) the fur seals a rule of prop- 
erty and the right of i)rotection that would a])ply to wild ducks and 
geese, and to swallows whose nests are taken and used for food in 
China, he neglects to give due weight to the cardin.al fact on which, in 
one aspect, the case of the United States is based. It is the fiict that 
the fur seals that are in, or that habitually resort to Bering Sea, are 
8ui gencriSy Skud that no other fishes, birds, or animals that visit the 
ocean for food or pleasure have a certain fixed abode or home on 
land. 

His lordship omits to give due weight to the fact that no other animal 
visits its place of abode with such unvarying certainty, and that, when 
they are assembled they live upon very limited <areas of land, and in 
compact masses, only sej^arated from each other by the distiince of a 
few feet and arranged upon adjacent grounds in classes entirely dis- 
tinct from each other, whereby the animals that are fit for slaughter 
for their pelts are kept entirely separate from those engaged in the 
duties of procreation and the nurture of the young. So peculiar is this 
trait that the young ])ups collect in groups, called pods, and separate 
themselves from all other classes of seals, and keep up the separation 
until they return to the islands the next summer after they are born. 
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Nature lias not given to any other class of animals, wild or domestic, 
this clear indication of their serviceable quality for the use of man and 
their unavoidable destiny to become subject to his complete dominion. 

The wild geese and ducks and the swallows mentioned by Lord 
Ilannen never lose the instinct of escape from man, which the seals 
have not except when they are in the water, and even there it can 
scarcely be called an instinct or habit, until it has been created in them 
by the ill usage of pelagic hunters. 

When swallows, geese, and ducks wish to escape from the presence of 
man they have, at all times, the means of escape on the wing, which is 
their effectual method of avoiding capture. 

The seal on land are almost entirely incapable of escaping death at 
the hands of man. The breeding i)lace8 of the wild ducks and geese 
are scattered around the whole earth, above certain latitudes, and many 
sj)eeies breed in all latitudes. They are res nullius because man can 
not lay either his destructive or x>reserving hand on them at pleasure. 
Would it be so as to their nests or eggs, which may be taken at pleas- 
ure, or their young that can not escape, and are, ratione solij the i)roperty 
of the owner of the soil f 

There is nothing in the evidence relating to Chinese swallows or 
their nests, but if they build their nests on the rocks along the sea- 
coast, as I am informed they do, the nests belong to the owner of the 
soil as much as the honey collected by bees and stored in a tree that 
stands upon his land. But it is needless to seek for rules that will 
govern the rights of the United States in respect to fur seals by citing 
those that may militate against those rights when applied to fishes, 
birds, or beasts, that differ from them in their essential and elementary 
instincts and do not invoke the duty of preserving them by laws, be- 
cause they can not escape from man or protect themselves. 

I do not intend to examine the question of property, or the right of 
protecting it, with reference to the bearing and authority of cases de- 
(tiiled in Enghind or the United States. As far as analogies maybe 
useful in reaching just conclusions, they are found to support the con- 
tention of the United States upon the authorities that have been so 
ably discussed. 

Mr. Justice Harlan's very clear and cogent opinions on this view of 
tlic case, in which he quotes with approval from the text- books upon 
municipal and international law, really leave nothing for me to say. 
I fully concur in. what he has said on these topics. But I feel war- 
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ranted and required to add some other views, arising upon the wbolo 
treaty, as to tlie matters now under special examination. 

This being now a controversy between Governments, the ques- 
tions submitted are to be decided according to the duty of the high 
contracting parties toward each other, both having the puri)08e of 
protecting and preserving the fur seals. This duty arises out of the 
treaty and a community of purpose, as it is solemnly avowed; and 
it is not admeasured by the international law, as would be the 
case where a controversy existed that involved the ownership of the 
seals, for instance, if they were claimed to belong to each Government, 
and the tribunal was required to decide as to which of them has the 
better title. 

The tribunal is intrusted with the power and has accepted the duty 
of providing for such concurrent action of the two Governments as 
will protect and preserve the fur seals, when it shall determine that 
the LTnited States, in virtue of its own sovereign i)owers, and acting 
alone, can not preserve tliem. 

If the decision of any of the questions in this case is made to depend 
solely upon what is the declared international law, there could be no 
need for asking other nations to accept and ratify the award. Their 
acceptance of the award, as the correct ruling upon questions of inter- 
national law, would simply amount to an affirmance of the legal projK)- 
sitions involved in it. All nations are bound by the international law, 
and, to accept a decision of this tribunal, by convention, that is mci*ely 
in accordance with that law, would only be to agree to do that, by 
treaty, which they are already bound to do under the international law- 
It is because no one can say that the international law determines 
these questions, that it is proposed hereafter to establish by treaty, 
in which all the States are requested to concur, what is their duty in 
giving protection to the fur seals. 

All property originates in municipal law or recognition, and no prop- 
erty is created, or defined, by international law. I admit the inffuence 
])roperly to be exerted by the judicial decisions on analogous questions 
by the (jourts of England and the United States, not as authority, but 
as argument, or precedent. 

I understand that the right and duty of protecting fur seals against 
indiscriminate slaughter is imich more distinct and obligatory, than is 
the right and duty of protecting animals that are less valuable and 
are not placed so entirely within the dominion of man. 
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1 understand tlie treaty to make it the duty of the tribunal to con- 
sider the entire subject, in the light of the desire of the two nations to 
protect and preserve the fur seals, and to have it determined whether 
the United States has the right and power to deal, single-handed, with 
the subject of proper regulations to protect and preserve the seal herd. 

lu this view, the attitude of the two governments towards the inqui- 
ries submitted to the tribunal is special and exceptional, and this is 
evidently a cardinal feature in the cases submitted to the tribunal. 
No other such situation ever existed, or ever can exist, between two 
nations and it must be i)rovided for, if at all, by a special award, upon 
special facts, and not merely by seeking analogies in thedecision of ques- 
tions, in municipal courts and between private litigants, about wild 
animals as to which a private right of property is in question. In either 
view of the subject, the right of property in fur seals is well founded. 
The rule of the common law, and the Roman law, as to the acquisition 
of property in animals that are /era' naturcBj when applied to fur seals, 
show conclusively that these animals are capable of specific ownership 
while living. 

This is a great public matter that has engaged the attention of two 
Governments, and all their geographical, industrial, maritime, and gov- 
ernmental relations enter into the proper consideration of the questions 
Hubuiitted to the tribunal. The peace between the nations is also a 
grave consideration for the tribunal, as well as the effect of the award 
upon the interests of Eussia and Japan. The power to ordain regula- 
tioius and to make them an essential part of the treaty is so interlaced 
with questions that are judicial, as to give to the powers of the tribunal 
and the award that it shall make, only such eil'ect as the treaty pro- 
vides — an effect peculiar to this case and not such as follows the judg- 
ment of a court. 

When the fur seals are properly protected and preserved by the award 
of til is tribunal, the purpose of its creation will have been accom- 
plished and the full limit of its duties will have been reached. Then the 
appeal of these two great powers to other nations, to accept the award, 
will contain no assertion that the award is a correct finding upon the 
international law, to which all nations are bound, without convention, 
hut an affirmation that it is a just and salutary arrangement, reached 
by treaty, and suited to the purpose, in the Pacific Ocean and in all 
other seas, of preserving seal life and of restoring it to its condition 
before it was so nearly destroyed in the Antarctic Ocean, and so 
seriously threatened with extermination in the North Pacific Ocean. 
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I believe that in every step we take, and in every decision we make 
in this matter, ^ye should avoid abstract questions and inquiries that 
can have no i)ractical efl'ect ui)on the avowed purpose of the parties to 
protect and preserve the fur seals. The attitude of the two Govern- 
ments towards the admitted duty of preserving the fur seals in the 
future; the powers they have exercised jointly and severally, over the 
subject in the past and in this treaty; the configuration of the Aleutian 
peninsula and the islands of that archipelago; the peculiarities of seal 
life, and the destructive methods of seal hunting in the open seaj the 
proper restriction, or necessary prohibition to be imposed upon pelagic 
sealing; the right of the United States to defend and protect its powers 
of government, its revenues, and to in-eserre its industry on the islands; 
are all brought within the scope of this inquiry, by the provisions of 
this treaty, and are all to be considered in det<»rmining what are the 
just and ecpiitable rights and the duties of the high contracting i)owors. 

Not merely the rights that would result in a judgment for one pai'ty 
or the other in a suit by the United States in a municipal court for the 
recovery of the value of a seal killed by a pelagic hunter on the high 
seas, but that the just and honorable international obligation resting by 
agreement upon both Governments, will find authentic and final expres- 
sion in the award of this tribunal. 

On all hands it is admitted that the award, when rendered, will 
constitute a stipulation of the treaty in the same sense as if it had 
been written in the text of the agreement by the high contracting powers. 
This being so, and the power of this tribunal to determine and eatab- 
lish concurrent regulations bciiKj a imicer to ordain, and not a juridical 
power to decide, and both being united in the tribunal and subject 
larg(»,ly to its discretion, the facts that bear upon the judicial inquiries 
and upon the powers of ordination are the same, are nmde identical by 
the treaty, and are to be considered as one entire body of evidence, in 
respect of botli chisses of powers. 

No jihstract question of law is submitted to this tribunal. The 
law that is intended to govern this case in all its parts and phases 
is the law of justice, (tomity, trade, commerce, humanity, good will, and 
peace, in carrying out a common purpose of protecting and preserving 
the fur seal s])ecies in tlie interests of commerce upon the facts pre- 
sented to the tribunal and such as are within the reach of its judicial 
knowledge. It is upon this view of the duties of the tribunal and of its 
powers and of the rights of ihe i)arties and the complexion they have 
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pivcn to these inquiries and questions by tbe treaty tliat I will examine 
the subject. 

The very general manner in Avhich the questions submitted to arbi- 
tration are stated in the treaty, and the indefinite statement of the 
claims of the respective governments, the absence of direct issues of 
fact or law in the submission, and the unlimited range of inquiry as 
to all facts, whether historical or judicial in character^ the general 
form in which all questions are stated in the treaty, seem to demand 
a broad and just award by the tribunal that will cover a great con- 
troversy that is entirely new. In the treaty of 1892, differing from all 
former treaties on like matters, the facts which constitute the foundation 
of the claims of the respective parties are not stated hypothetically, or 
in any form, nor are the questions that arise on those facts stated in 
any issuable form, nor are the rules of law or justice stated under 
which the tribunal shall ascertain and admeasure the rights of the 
parties. 

In this treaty everything is left to the ascertainment and the deter- 
mination of the tribunal within very broad limits of inquiry ux)on cer- 
tain topics. The only separate and specific duty imposed on the tri- 
bunal is that they will ascertain and declare the facts, and apply the 
law that, in their opinion, gives a true answer to certain sweeping 
inquiries stated in Article VI of the treaty. This is an exceedingly 
broad and comprehensive grant of power and discretion to this tribunal 
of arbitration, in reference to a subject in which all civilized countries 
are interested, and is, to many uncivilized people, a source of supply 
of food and raiment. 

These great nations found occasion to project, if not to formulate and 
to establish by impartial arbitration, new rules of right and convenience, 
and also of jurisdiction, that are not distinctly stated in the interiuitional 
law, for the protection and jireservation of the fur seal, to be enforced 
outside the jurisdictional limits of the two governments and of all other 
governments. In doing this they agreed to bind themselves to accept 
and abide by the rules that this tribunal shall adopt, and to cooi)erate 
in securing the adhesion of other powers to them. A course somewhat 
similar was followed by them in the Treaty of Washington, of 1871. 

When the nature of this splendid fur is considered, and the fact that 
it is the only source of supply of large pelts that is available for the 
uses of mankind; and that the fur seal is the only fur-bearing animal 
that can be preserved by law, on the principle of domestication j and that 
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its value, and the easy prey it offers to a combination of vessels and 
weapons for its capture have destroyed the species, in a commercial 
sense, in the southern hemisphere, and are rapidly destroying it in the 
waters of the north Pacific, it would only be surprising if Great Britain 
and the United States, whose people are alone engaged in this work 
of destruction, should not have agreed to x^rovide some effectual means 
for the protection and preservation of this valuable animal. 

In the confident expectation that all the countries where fur seals are 
bred will adopt the methods of protection and preservation that this 
tribunal shall provide, to operate outside the acknowledged limits of 
exclusive, sovereign, national jurisdiction, if they are found to be wise, 
just, and practical; and that the Governments concerned will take 
proper care of these valuable animals, on their islands and coasts; 
these two Governments have instituted a plan for securing these ends, 
which is well adapted to that purpose. That result Avill be secured if 
the tribunal will exert, firmly and wisely, the high powers confided to 
them. 

The confidence felt by these Governments in the beneficial results of 
arbitration, is fully justified by their past experience, and has led, doubt- 
less, to the increase of powers and discretion given, in the treaty of 1892, 
to this tribunal of arbitration. 

The whole civilized world is interested in the result, and many justly 
expect that the award, when made, will cover the great question of the 
proper protection and preservation of the fur seal species in such 
manner that the regulations may win the approval and secure the 
adhesion of all the maritime powers. 

It would be a serious dereliction of duty on the part of the tribunal 
if they should fail to deal with this great question in the broadest way, 
included in the purview of their powers, and should confine their decla- 
rations and award to narrow or technical grounds, or to a simple decla- 
ration of rights of property in fur seals, or to the powers, or jurisdiction 
to preserve or protect them in Bering Sea, and should provide no reg- 
ulations under which these rights, x)owers, and jurisdiction should be 
enforced, or exerted, wherever the seals are found. 

The necessity for protecting this property, lis pendens, was not fully 
understood, and could not be, until the close of the sealing period for 
1892, after the treaty had been concluded. In 1891 the destruction of 
seal life, resulting from the catch of 30,000 seals in Bering Sea, by 
pelagic hunting, was estimated as being at least equal to the number 
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killfd on tlic seal islands. And this was tlio resnlt despite tlie fact 
that the vtodus vivendi for that year was signed on June 15. 

The modus vivendi for 1892 was signed on the 18th of April, before 
the pelagic hunting had occurred for that year. In both these agree- 
ments of 1891, and of 1892, which were intended, in the first one, to 
carry out the proposed treaty, and the treaty as agreed upon and 
signed, in the second one, a prohibition of pelagic sealing was agreed 
upon and enforced against the people of ejich Government. These 
were "concurrent regulations," and the necessity, for them was thus 
admitted by both Governments. They were not extended to the North 
Pacific, because the destructive effects of pelagic hunting there were 
not then known to the United States. 

Now, it is ascertained that the seal hunting in the open ocean and 
at the entrances to Bering Sea is even more destructive beyond the 
jurisdictional limits of both countries than it ever was in Bering Sea, 
These facts have been developed since the cases of the parties were 
delivered to the arbitrators. 

I am led to restate these facts in part and to repeat arguments I have 
had the honor to submit upon previous phases of this discussion, bexiause 
of my earnest desire that the award of the tribunal should measure 
up to the opportunities and demands of a great occasion and should 
recommend itself to general acceptance by the civilized nations. 

The question stated in "point" five, of Article VI, of the treaty, re- 
lates to the right of property and the right of protection of that prop- 
erty, which the tribunal may fully decide without touching the ques- 
tion of the exclusive jurisdiction of Eussia and the United States to 
provide for the protection of that property, if the right to it is found to 
exist. Those questions — "points" — {is to the exclusive jurisdiction of 
the United States arose out of claims that Eussia is alleged to have 
asserted and exercised "prior and up to the cession of Alaska to the 
United States," without reference to the question whether those claims 
were well-founded in custom, in natural or moral law, or in the law of 
nations. 

The claim, or question, stated in point 5 of Article VI has a wholly 
diff'ereut foundation. It is a claim of "property in the fur seals fre- 
quenting the islands of the United States in Bering Sea," and the cor- 
relative right of protecting them when such seals are found "outside 
of the ordinary three-mUo limit," to the same extent thq.t such right; 
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exists and may be protected when the seals are found inside the 
acknowledged territorial limits of the islands* 

This claim of property in the United States, if it exists and so far 
as it is not aflPected by prescription, is based upon the habits of the 
animals which make them domesticated property and subjects them 
absolutely to the possession, dominion, and use of the United States 
by an irrevocable law of nature, which supplies a just foundation for 
its protective legislation. 

The right of "exclusive jurisdiction of the United States'* to protect 
the seals "found outside the ordinary three-mile limit" is a right that 
is based on moral, or municipal, or international law, or upon all those 
laws combined in support of justice, the protection of commerce, and 
in aid of humanity and the peaee and good will of nations. 

The right of the United States to this property is neither greater nor 
less, when it is based on the nature and habits of the seals, because 
Eussia may have asserted or exercised " exclusive rights in the seal 
fisheries'" in Bering Sea; nor is the right to protect the property 
necessarily dependent upon the answer to the question, " What exclu- 
sive jurisdiction in Bering Sea did Eussia assert and exercise!" While 
this right and this jurisdiction are correlated, they are not identical, 
nor do they depend necessarily upon each other in tlie form in which 
tlicy are stated in the live points of Article VI. 

If the arbitrators find that the United States have no " exclusive 
jurisdiction" to protect "the fur-seals in, or habitually resorting to the 
Bering Sea," such a decision must mean that, as between the United 
States and Great Britain, whose subjects (jlaim the right to take the 
seals wherever found " outside the jurisdictionjil limits of the respective 
Governments," the consent of Great Britain is necessary in that area 
of the sea, to supply such lack of jurisdiction by "concurrent regula- 
tions" to suppress, or control, pelagic hunting. And, if the Arbitra- 
tors hold that they have no power, in that event, to protect the seals 
by ordaining concurrent regulations for that purpose, and if the United 
States have no lawful power to i)rotect them, and, if Great Britain will 
not consent to a joint protection of them, they will perish utterly. 

If the arbitrators hold that the United States have the "exclusive 
jurisdiction" to protect and preserve the fur seals "outside their juris- 
dictiotial limitSj^ (which is a solecism), be<;ause they are the exclusive 
owners of the seals; or, if they hold that pelagic hunting outside the 
ordinary territorial limits of three miles around the seal islands does 
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not so affect seal life as to make it necessary to establish regulations for 
the suppression or control of that practice, they will have no need to 
make any award further tban to dismiss all that part of the submission 
and leave the questions submitted to them undecided. 

This would not be a "result of their proceedings" that would be final, 
"as a fiill and perfect settlement of all the questions referred to the 
arbitrators," but would leave the Governments confronted to each 
other, with no barrier between them to prevent hostilities in future. 

If the arbitrators should hold that the United States "has exclusive 
jurisdiction" to protect the fur seals on the open ocean, because the 
seals are their exclusive property, and if they should stop at that decla- 
ration, many questions as to the manner of exerting that right or 
power, which lie beyond that determination, would arise; such as the 
right of visitation, search, and seizure; and also questions as to the 
effect of statutes of the United States beyond the limits of their ter- 
ritorial jurisdiction, and also the question of the condemnation of shijis 
bel6nging to Great Britain, in the courts of the United States. 

Proper concurrent regulations, established by this tribunal, would 
result in establishing the peace of nations, and the protection and pres- 
ervation of a valuable species of animals, the destruction of which 
would seriously injure commerce, would deprive many thousands of 
])eople of remunerative employment, and would leave a blot on the 
civilization of the age. 

To hold that there is no necessity for the regulation of pelagic sealing 
by some power or some authority is to ignore the evidence in the case 
and the joint report of the commissioners appointed under this treaty, 
and the statement and opinions of the diplomatic representatives of 
both countries and of Eussia and Japan. 

Canada alone has formerly contended that no necessity exists for 
regulating pelagic sealing, but that the Government has so far modified 
its views as to agree to the draft convention submitted to Mr. Blaine by 
Lord Salisbury, whi(*h proposed a close time for pelagic sealing in the 
North Pacific Ocean and in Bering Sea. If Canada has not gone far 
enough in the right direction she has, at least, admitted the necessity 
of some progress, and has shown her willingness to conform her action 
to the views uniformly expressed by the Government of Her Majesty, 
that the seals in Bering Sea and the North Pacific should be preserved, 
and that unrestricted and indiscriminate sealing should not be allowed. 
There is no dispute that this has been the avowed purpose of both 
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Govemraents in their long and exhaustive diplomatic corresi)ondence 
and negotiations, and in agreeing to arbitration upon the whole ** sub- 
ject" of protecting and preserving the fur-seal in Bering Sea, and re- 
sorting to or frequenting that sea. But I think this matter is of sufficient 
importance in its bearing upon the duties of this tribunal to justify me 
in a concise statement of my views as to how the questions of difference 
arose between the United States and Great Britain, and how their 
treatment gave rise to the questions formulated in the treaty. 

The United States seized some of the sealing vessels employed in 
Bering Sea and they were condemned in their courts in Alaska, and 
thereupon the Government of Great Britain assumed the protection of 
vessels so employed under her flag, and made protest to the Govern- 
ment of the United States against their seizure and confiscation and 
against the arrest and punishment of her subjects sailing under the 
British flag, and made a claim for damages in their behalf. 

The first seizure was an American vessel, August 1, 1886. Thus it 
was this diplomatic controversy had its origin in the insistence of 
Canada upon the claim of an unrestricted right of peliigic sealing 
without regard to the preservation of seal life, or the rights of the 
United States, or their interests; and it was, at first, confined to 
pelagic hunting of fur seal in Bering Sea. It was the abuse that grew 
up under the asserted right of pelagic sealing, as it was practiced by 
the Canadians, and not the arrest of the vessels that gave origin to 
this controversy. The initial point of the negotiations that resulted in 
the treaty of February 29, 1892, was established in 1887. It was ex- 
X)anded into this treaty and has drawn after it, as an incident, the 
contention relating to jurisdiction over Bering Sea. 

The contentions of the two Governments were confined to questions 
that affected their respective claims of rights, within Bering Sea, when 
Mr. Phelps, minister to Great Britain, on ^November 11, 1887, brought 
the subject to the attention of Lord Salisbury, and then proposed, on 
the part of the Government of the United States, "that by mutual 
agreement of the two Governments, a code of regulations should be 
adopted," etc., for the preservation of the seals in Bering Sea, " entirely 
irrespective of any question of conflicting jurisdiction in these waters." 

Mr. Phelps wrote to Mr. Bayard, as follows : 

His Lordship promptly acquiesced in this proposal, on the part of 
Great Britain, and suggested that I should obtain from my Govern- 
ment and submit to him a sketch pf a system of regulations wbiQb 
7rQul4 be adec^^uate for the pur^s^i 
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On April 16, 1888, Lord Salisbury, with a view to meeting the wishes 
of the Eussian Government respecting the waters surrounding Kobben 
Island, suggested to Mr. White "that besides the whole of Bering 
Sea those portions of the Sea of Okhotsk and of the Pacific Ocean 
north of latitude 47 degrees should be included in the proposed arrange- 
ment.'' (See Appendix, Vol. i. to Case of the United States, p. 179.) 
This fixed the area of the "close time" 200 miles south of the northern 
border of Washington State. He also suggested that the close time 
extend from April 15 to October 1. 

Mr. Bayard, tlirough the plenipotentiaries of the United States, pre- 
sented the proposal made to Great Britain and the assent of Lord 
Salisbury to the same, to the Governments of Japan, Kussia, Germany, 
and Sweden-Norway, and asked their concurrence in an international 
convention to settle the question of pelagic fiir-seal hunting, on the 
general basis of the informal agreement reached by the two Govern- 
ments. Both Japan and Russia cordially assented to such a negotia- 
tion, and Sweden and Norway said: 

The Royal Government having no interest in the seal fisheries. His 
Majesty thinks there is no need to take part in any treaty in reference 
tliereto on the part of the United Kingdoms. He, however, expresses 
the desire that a mutually beneficial accord may be arrived at between 
the interested powers, and that the same may be maintained, with a 
reservation that the powers not at present interested may join in such 
an arrangement in future, if they desire. 

Japan replied to the note of the United States October 8, 1887, and 

said : 

The unregulated and indiscriminate slaughter of the sea otter as 
well as the fur seal on the coasts of Japan and in their coterminous 
waters is a subject which has lor many years engaged the attention of 
tlie Imperial Government. The experience of His Majesty's Govern- 
ment justifies the belief that the end sought to be obtained can be 
best secured by means of a cooperative international action^ and they 
therefore cordially approve of the suggestions of the honorable the 
Secretary of State. 

The liussian Government on November 25, 1887, said: 

Mr. Wurts, under date of August 22 (September 2), was good 
enough to communicate to me the views of the Government of the 
United States of America ui)on the subject of the desirableness of an 
understanding, among the Governments concerned, for the regulation 
of the taking (la chasse) of the fur seal (loutres) in the Bering Sea, in 
order that an end might be put to those inconsiderate practices of 
extermination which threaten to dry up, at their source, an important 
branch of international conmierce. 

We concur entirely in the views of the Government of the United 
States. Like it, we also have been for a long time considering what 
means could be taken to remedy a state of things which is prcyudicial 
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not only to commerce and to revenue, but which will soon work disas- 
trous results, not only to the well-being hut even to the existence of our 
people in the extreme Northwest. The establishment of a reasonable 
rule, and of a lawful system in the use j^l'exploitation) of the resources 
tvhich furnish their only industry^ is lor those people of vital imi>or- 
tance. 

The pressing* interest which the Imperial Government has been thus 
called to consider had already snggested to it the idea of an interna- 
tional agreement^ by which this interest might find its most efficient pro- 
tection. It is by this way that the diflerent questions involved can be 
best resolveil, and among which there exists, in our opinion, a close 
connection. 

The proposition of an accord emanating from the Government of the 
United States, and which we take pleasnre in considering as a step 
toward that general solution, must, of course, but meet the sincere 
symjiuthies of the Imperial Government and its active support; and 
this I pray you to make known to the cabinet at Washington. Please 
receive, etc. 

Tlius the four powers that include between their respective territorial 
possessions all the waters of the North Pacific Ocean and of the seas 
in which the Alaskan fur-seal is found, were in complete accord and 
agreement that pelagic sealing should be regulated by their mutual consent 
And Lord Salisbury, as late as February, 1888, informed Mr. Plielps 
that he assented to Mr. Bayard's i)rop()sition for a close time for fur 
seals between April 15 and November 1 in the Bering Sea, and stated 
that ]u\ wouhl ''join the United States in any preventive measure it may 
be thought best to adopt, by orders issued to the naval vessels in that 
region of the respective Governments.'' (See Appendix to American 
Case, vol. 1, p. 175.) 

The negotiations progressed thus favorably until Canada interposed 
to prevent the settlement of the question as to wliich four great powers 
had ])riu*tically agreed, and asserted that no close time was necessary. 

Canada, without diplomatic. ])ower or responsibility, still had jwwer, 
through her political relatione with Great Britain, to control and em- 
barrass thedi])lomacy of the Jmi)erial Government, even in antagonism 
with the interests of the British people, as stated by Lord Salisbury. 

VVitlnnit questioning the rightor duty of Great Britain to consult the 
interests or wishes of her (iolony in the matter, it is a serious and dan- 
gerous embarrassment to the United States that they must deal only 
with Great Britain in settUng difficulties that relate to the conduct of 
the Government of Canada. She issues fishery clearances to vessels 
belonging to her peophs and under them the citizens of the United States 
are sheltered in their violations of United States statutes; and^ when 
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they are arrested for the wrong, Great Britain is called apon to inter- 
pose, at the moment when she is negotiating with the United States for 
its suppression. This is a very embarrassing situation. 

On the 13th of August, 1888, Mr. Phelps held a conversation with 
Lord Salisbury, and urged the completion of a convention between the 
United States, Great Britain, and Kussia, which luul previously been 
the subject of discussion between these Governments. (See Appendix, 
vol. 1, to Case of the United States, p. 182.) Mr. Phelps says: 

This convention had been virtually agreed on, except in its details; 
and the Kussian as well as the United States Government were desir- 
ous to have it completed. The consideration of it had been suspended 
for communication by the British Government with the Canadian Gov- 
ernment, for which purpose an interval of several months had been 
allowed to elapse. Lord Salisbury's attention was repeatedly recalled 
to the subject by the United States, and, on those occasions, the answer 
was that no reply from the Canadian authorities had arrived. During 
this interval, Canada was aiding with all its powers, as a Government, 
in supporting and aggravating the practices which Great Britain de- 
sired to repress, and thus left her in a most doubtful and disagreeable 
attitude in her relations with the United States. 

Mr. Phelps states further that — 

In the conversation on the 13th August, above mentioned, I again 
])ressed for the completion of the convention, as the extermination of 
the seals by Canadian vessels was understood to be rapidly proceeding. 
His lordship in reply did not question the propriety or importance of 
taking measures to prevent the wanton destruction of so valuable an 
industry, in which, he remarked, England had a large interest of its 
own, but said that the Canadian Government objected to any such 
restrictions, and that until its consent could be obtained. Her Majes- 
ty's Government was not willing to enter into the convention, that 
time would be requisite to bring this about, and that meanwhile the 
convention must wait. 

It is very apparent to me [says Mr. Phelps] that the British Govern- 
ment will not execute the desired convention without the concurrence 
of Canada. And it is equally apparent that the concurrence of Canada 
in any such arrangement is not to be reasonably expected. Certainly 
Canadian vessels are making profit out of the destruction of the seal 
in the breeding season in the waters in question, inhuman and waste- 
ful as it is. That it leads to the speedy extermination of the animal is 
no loss to Canada, because no part of these seal fisheries belong to that 
country, and the only profit open to it, in connection with them, is by 
destroying the seal in the open sea during the breeding time, although 
many of the animals killed in that way are lost, and those saved are 
worth much less than when killed at the proper time. 

Under these circumstances the Government of the United States 
must, in my opinion, either submit to have these valuable fisheries 
destroyed or must take measures to prevent their destruction by 
capturing the vessels employed in it. Between these alternatives it 
does not appear to me there should be the slightest hesitation. 

It was thus that Canada was permitted to intervene, as a Oovem- 

merit, to prosecute the right of Canadians who were British subjects, 
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aud uot Canadian subjects in the international sense, and in a matter 
as to whicli bis lordship remarked that ^* England had a large 
interest of its own," and that "until its (Canada's) consent conld be 
obtained Her Majesty's Government was not willing to enter into the 
convention." 

The propriety of that intervention by Canada was a matter between 
those Governments, but the embarrassment and damage to the United 
States was increased by the fact that Great Britain thus changed her 
attitude on these questions without changing her views of what was right 
in the matter, as to the preservation of the fur seals. The United States 
were thus forced to abandon further cftbrts at cooperation with Great 
Britain and to vindicate their separate rights, and the diplomatic dis- 
cussion was then directed to the property rights of the United States 
in the fur seals and the " fisheries," and to their rights of jurisdiction to 
protect and preserve them. 

It was in themanner I have just stated and under these circnmstaneeB, 
that the United States was forced to yield her efforts for a joint arrange- 
ment with Great Britain for the proti»ction of the fur seals in Bering 
Sea, and to fall back upon her rights as owner of the seals, and of the 
industry based upon the security of these animals against indiscrimi- 
nate slaughter. 

The situation was emergent, and the United States acted upon it to 
save tlie seal herd and to protect her rights aiul powers of government, 
which were indispensable to that high duty, in that remote and pecul- 
iar region. The separate and independent rights which the United 
Stjites was thus driven to assert, were: 

First. That she had derivcni from Kussia, with the acquiescence of 
Great Britain, the exclusive jurisdiction to control and i>rotect the fur 
seals in Bering Sea, 

This claim has been virtually decided by the tribunal, adversely to 
the United States, and 1 will not now discuss it further. 

Second, It was claimed by the United States Government that it is 
the owner of the fur seals that are in Bering Sea or that habitually 
resort to its waters and islands. 

Third. Thatifits claim of o wnership of the seals can not be maintained 
it has a right of proti*.ction of seal life, to be exerted, as far as may be, 
under its separate powers of sovereignty, and if these are inadequate 
lor their protection then it has a just claim that Great ]5ritain will 
restiain her subjects, in conformity with concurrent regulations wkicb 
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this tribunal shall determine in its award, from acts that are in hostil- 
ity to seal life and destructive to it, taken as a whole. 

On these questions, I now propose to state my opinion as an arbitra- 
tor. I will discuss this matter further in connection with the right of 
pelagic hunting of fur seals, which is the only human agency that wars 
upon seal life in the waters of the ocean, and is the right claimed by 
the British Government as being free and unrestricted, in favor of her 
subjects. 

The claim of protection of and for seal life set up by the Fnited 
States is, in its most enlarged sense, simply a question of jurisdiction as 
to which Government shall exercise the i)ower to protect the seal herds 
outside the territorial limits of both countries. The right of the United 
States to have such protection is not more real or necessary if it is 
held to be the owner of the property, than it is, as the owner of an 
industry which can not exist if the seals are destroyed. 

The industry on the islands, as it is conducted by the United States, 
is, in every sense, legitimate ; it is useful to commerce and to other great 
industries in other countries; it is humane in its methods, and is the 
only means by which seal propagation can be practiced successfully. 

It is the only method that is in accordance with the avowed purpose 
of both Governments, expressed in this treaty, and in various other 
solemn utterances, of protecting and preserving seal life in the I^orth 
racific Ocean. But above all this the industry based on seal life is the 
only valuable resource of living for the people on the islands and coasts 
of Bering Sea, and if this is lost they must perish, if they remain in 
their native country, or else they must be fed and clothed from the 
Treasury of the United States. The preservation of the seals is, there- 
fore, a right and duty of government on the part of the United States, 
which it owes to and must exercise in behalf of those citizens and 
can not abandon. The seal industry also yields a revenue to the United 
States that is valuable and necessary for the support of government 
in that inhospitable region. 

If that country can enjoy the advantage of its only valuable re 
source — its only production of commercial value — without material in- 
terference with the positive rights of the British or any other people, 
it is the duty of the United States to protect such means of existence 
and civilization for the benefit of the people there. In the efforts to 
do this, which have been crowned with the most honorable success, the 
United States have found it necessary as a measure of government, 
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to protect the seal herd and to indemnify its Treasury by levying a tax 
upon the pelts of the seals taken under their laws and regulation's. 

This public and governmental necessity and right is not denied, but 
if it was, the United States would still be the sole and sovereign judge 
of that duty. In fact, the revenues so derived are not sufficient to pay 
all the expenses of administration in the perilous and (mostly police of the 
ishuids and the seas around them for the protection of seal life and the 
conduct of this industry. 

If we turn to the photographic plates produced in evidence, those 

historians that can not use words to abuse the truth, we see at a glance 

what it must have cost the United States already to have converted 

these desolate islands into places of decent abode, and those wretched 

savages into self-repecting people worthy of a place and a name among 

civilized and Christian peoples. The United States can not afford 

to allow these people to relapse into savage barbarity. It can not 

abandon them to a cruel and destructive fate, and this tribunal 
can not aftord to search for some reason for assisting such a relapse^ 

alone in legal decisions made under municipal laws in England or 
elsewhere in private lawsuits between private litigants about pheas- 
ants and rooks and rabbits. These two Governments have found it 
necessary, in order to secure justice and peace between their people and 
to repress a slaughter of useful animals, which is wasteful, destruc- 
tive, unnecessary, and inhuman, to remove the amtroversy beyond the 
rea<5h of the influence of the mere cupidity of men eager for private 
gain, into the higher i)lane of a contest between nations. It is no h)nger 
a case in which men who are citizens of the United States can accuse 
theirGovernmentofamean purpose of makingillicitgainsforits revenues 
by a tax on fur-seal pelts, or of aiding a monopoly granted to favorites; 
or in which renegade citizens can be allowed to abuse the laws of the 
United States by the surreptitious use of the flag of Great Britain. 

These Governments are i>ledged to find away, by means of the award 
the tribunal shall make, to protect and preserve these seals, and they 
can not and will not permit them again to become the prey of private 
cupidity. It is only the private greed for gain at any sacrifice of great 
public interest and duties that calls in question the public right and 
duty of i>rotecting the seals by international action. To dignify this 
opposition of the seekers for private gain into a business that rises above 
the duty of nations towards the peace and prosperity of the world, the 
reckless and destructive methods of the pelagic hunter are raised to 
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the plane of the honorable and useful industries of mankind. This is 
called in the British case and in the arguments of British counsel ^'the 
industry^' of pelagic hunting or fishing; and it is claimed that it is 
legitimate trade, in competition with the trade and industry conducted 
on the Pribilof Islands by the United States. An industry that 
destroys and exterminates the subject to which it is applied is not 
dcs(»r\ ing of this honorable definition. 

But, treating it as a just and honorable industry, will Great Britain, 
now that it has raken up the duty of preserving and protecting this 
fur seal industry on i)ublic account, publicly license and conduct fur- 
seal hunting, in the way and with the destructive effect that it is being 
l)r()secuted by its own subjects, and by citizens of the United Stntes 
who abuse its flag by making it a shelter to i)rotect them against 
criminal rCvSponsibility to their own Government! 

Is it true that under this treaty, which leaves this tribunal to deal 
with these questions as matters that concern justice, i^eace, and comity 
between nations, and not as mere private rights, the Government of 
Great l>ritain claims for itself, as a government, or for its people, the 
right to puisue this industry in the present destructive and cruel way 
in which it has been and is being conducted! 

If the strict legal right of pelagic sealing attends and legitimates this 
indnstry in all waters outside actual territorial limits, and makes itlaw- 
fnl to surround the seal islands with ships aiul to kill the aninials as 
they come and go from the islands to the open sea, does Great Britain, 
under this treafi/, claim that the right now exists in this unqualified 
extent, in favor of its subjects, or that it comports with the pledges of 
this tieaty that the seals are to be preserved and prot^icted! 

Great Britain has taken the right to pursue this industry from the 

hands of its subjects, on the grounds of public i)olicy and of duty to 

the United States, and has submitted them to this tribunal for decision, 
if the ''industry," as it is imrsued, is legitimate fishing, and if it 

could have received the- sanction of the British Government, this seri- 
ous wrong to her subjects in dei)riving them of it could not have been 
done. 

It is said by counsel of Great Brittiin that, in the case supposed, of a 
cordon of ships drawn up around the seal islands, waylaying the seals 
in the breeding season as they come from and go to the sea for food 
and killing them indiscriminately, that such an act would be malicious 
and the United States would treat it as a casus bellij within the right 
of nations under the international law. 
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The right to give such an interpretation to snch conduct means that 
the industry of pelagic hunting, like all other pursuits, however legiti- 
mate, is qualified by the demands of justice that are due to all other 
nations. The international law neither requires nor sanctions a resort 
to war for the protection of the plainest rights, if they can be peace- 
fully maintained without detriment or dishonor. 

This tribunal can not, in justice to itself, adopt the suggestion that it 
must leave the industry of pelagic sealing, in view of this tre;^ty and 
its gi'cat purposes, so loosely defined and so free in its privileges and 
so licensed to maraud upon the rights of the United States, that an 
assemblage of sealing vessels in Bering Sea, sufficient to destroy the seal 
herd in one or more seasons, is lawful. If it is malicious it is admitted 
to be unlawful and that in such case the only remedy is war. In snch 
case the United States, being forced to judge of the evil and to provide 
the remedy, would, as any court of justice must do, impute the malice 
to the nature and consequences of the act. This tribunal is authorized 
to act upon the same presumption in prohibiting this evil. 

Following up this right in all parts of the Bering Sea and in the 
Pacific Ocean, the United States would justly impute malice — a pur- 
pose of wrong-doing — to all acts that barred upon its revenues, in 
respect to fur-seals, during the period of resort to the islands. This 
action of the United States would find its lull justification in the doc- 
trines stated by counsel, which should be adopted in the award in this 
case. If it would be right to resort to war to prevent or redress snch 
wrongs, the more peacefiil remedy can not be couti*ary to the law of 
nations. 

If we follow the British contention as to the rights of i>elagic sealers^ 
and refuse to put any restraints upon pelagic sealing, instead of mak 
ing an amicable settlement of the controversies that called us together 
we would leave new and burning questions open between these Grov 
ornments to be settled by war. It is not to be expected that the United 
States, if left by this tribunal to the duty of defending itself against 
the abuse of rights accorded to pelagic hunters, without any restric 
tions being imposed upon them, will fail to availitself of the necessary 
means of doing that duty. 

I now turn to other views of this subject which I think are madeuec 
essary by what has occuiTcd in this case. 

The unrestricted right of pelagic sealing has been supported by the 
assertion that it is the only way in which a monopoly in the fur-seal 
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trade, growing out of the ownership of the seal islands by the United 
States, can be counteractedL 

The commercial attitude of the United States towards the supply of 
the markets of the world with the pelts of the fur-seal, is the same 
that all countries hold in respect of any valuable commodity that is a 
peculiar i)roduct of the soil or climate. The incentive of commercial 
interchange, the necessities of the consumers, and the laws of supply 
and demand are simply left to regulate the outflow of such productions 
into the open channels of commerce. 

If the United States, alone, produced fur seals, the Constitution of 
that Government, which prohibits all duties on exports, affords a 
guaranty that no other nation has given against the possibility of a 
monopoly in the pelts of that animal. 

But Eussia and Japan yet remain as active competitors in this and 
other branches of the fur trade, and their care of this industry and the 
distance of their sealing islands from the coasts of Canada and of the 
United States and the difficulties of navigation in their seas are likely 
to preserve a large proportion of their seal herds from destruction for 
many years to come. Many peltries will be thus supplied to commerce, 
in competition with those that are taken by the United States. 

If the regulations of seal hunting, that are found necessary by this 
tribunal to preserve the species, are adopted by those Powers along 
whose coasts and islands the fiir-seal formerly abounded, the Dumber 
of these animals will again increase in the southern hemisphere until 
the world will have, again, an abundant supply. 

The course of the United States in reference to the care and nurture 
of seal life is directly opposed to the engrossment of this product in 
the way of monopoly. On the contrary, that Gk)vemment has shown 
its anxiety to preserve and increase the stock by its regulation of kill- 
ing on land, by forbearing, during three seasons, from taking seals in 
excess of 7,500 which were reserved for the support of the natives, and 
by reducing the number of seals that the lessees were entitled to kill 
from 100,000 to 60,000 per annum, at the x>ossible risk of pecuniary lia- 
bility to the lessees. 

Besides this, the expense of agents and superintendents of the islands 
and of guarding them from the raids of poachers, is very considerable. 

It is difficult to conceive that a government could have done more, or 
could have acted in better faith towards other powers, in a matter where 
there is an acknowledged pubUc tru9t p^i^iug from its poss^BsioA of the 
0eol islands^ 
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Tariff duties that prohibit or strongly tend to the exclasfon of im- 
ports, so as to benefit the 8i)ecial industries or productions of a country, 
are in the nature of monopolies of the home markets and are generally 
enforced by enlightened governments. And they do not stop to inquire 
as to the injuries that such laws may entail up(m other countries. 

Tobacco is not extensively produced in Europe, and several of the 
European governments purchase the stock, chiefly from America, and 
manufacture and sell it on government account, and fix the prices that 
consumers, in those countries, must pay for the manufactured article. 
This monopoly works an injury to manufacturers in America, but no 
one has thought to make comi)laint against the governments that create 
it, in respect to an American production. In this important matter 
the Congress of the United States has no power to protect the pro- 
ducers of tobiicco or the manufacturers by an export duty on tobacco. 

Many other instances of monopoly of tnide could be cited to show 
that it is essentially a power of government wliich any nation may 
rightfully emi)loy to provide for its revenues and the welfare of its 
peoi)le. 

There is, really, no conceivable case or condition connected with the 
industry of the tur-seal fisheries in which the Ujiited States conid 
monopolize this trade, except by destroying, as rapidly as possi- 
ble, the seals on the islands. When a government finds it necessary 
to protect these animals against its own people, as well as against 
those of other countries, by assuming to itself their exclusive owner- 
ship, a mon()i>oly is the invitable result and it is indispensiible to the 
safety of the property. This sort of monojioly is a part of the daty of 
government and of its legitimate powers. 

It is both the right and the duty of the United States to assume and 
to exert ownership over these animals, in order tx) extend to them 
the protection that is due to useful do lesticated animals. The legis- 
lation of nearly every government upon whose shores or islands fur 
seals resort habitually for breeding purposes assumes over them a gov- 
ernment control for their protection and the right to raise revenue out 
of them, which is based cm the right of appropriating them to govern- 
mental uses and purposes, so that all those governments are in that 
sense, monopolists. Such control can not be less than an assertion 

• 

of a right of property, for it prohibits all persons from asserting a 
claim to them on private account, and it makes them a source of revenue. 
These may be justly called laws for the domestication of the fur seals* 
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laws for converting tbem into property as domestic animals. They differ 
from game laws, which protect wild animals in order to secure a greater 
supply for the common use. 

All this legislative tendency indicates, in the plainest manner, a con- 
census of opinion and a common movement in the direction of classify- 
ing fur seals as domestic animals in respect to their protection by posi- 
tive laws. Why this universal sentiment should only be resisted by 
Canada for x>urpose of assisting her people in making selfish gain, is 
an inquiry that only gives point to the suggestion that the interna- 
tional law should conform to the general municipal law on this subject. 

The careful examinations and reports of many eminent naturalists, 
supported by a general and distressing experience as to the extinction 
of the fur seals, first in the southern hemisphere and now in the northern, 
has set the local lawmakers to work in contriving statutes to stop these 
destructive practices and to restore the herds to their former status. 
All these laws are based on thefa-ct that government control of the seals 
is necessary for their ^preservation^ and that the seals are entitled to the 
same protection of the law, suited to their nature j as other domestic animals. 

As this subject is now presented for the first time to an international 
tribunal, and in a controversy between two great powers, and as the 
origin of the questions so presented is of a very recent date, and as no 
direct precedent or discussion exists to guide or control the judgment 
of this tribunal, a proper occasion is presented for declaring that these 
animals should have the same classification under the international 
law that they have under the municipal laws of all countries that fur- 
nisli a resort for the fur seals during their jjeriod of compulsory living 
on land. Such a declaration would not create a new rule of inter- 
national law; it would only ai)ply the rules that may now be termed 
universal law, in municipal legislation, to that area of the earth's sur- 
face in which there is no sux)reme law, because there is equal sov- 
ereignty in all nations, and would include in those rules the preserva- 
tion on the high seas of animals that are so serviceable to man as to 
deserve to be classed as domestic animals. All useful animals are sub- 
jected to domestication by the divine decree that gave to man the 
d()niini(m over the beasts of the field and the birds of the air. 

Laws for the protection of animals are elaborately provided and are 
made cardinal features of all civil codes and of the moral code of the 
Pentatench. This benign system has expanded from age to age so as 
to admit within the circle of domesticated animals, that are protected 



96 

by lawSy all that have been found of common use for food or raiment, 
and are, by their habits, capable of identification with reference to sep- 
arate ownership, such as shell-fish yielding pearls, oysters, clams, 
corals, sponges, etc., and a large number of animals that were not so 
classed until within a recent period. 

The tendency has been uniform to enlarge the scope of the laws so 
as to include all animals within the classification of domestic animals, as 
occasion has presented, and no animals have been permitted to be rele- 
gated to a classification as wild animals, that have been once included 
in the protection extended by the laws to domestic animals. Any 
other rule of action wOuld deny to all new conditions that are valu- 
able, the protection of the principles of international law. 

The domestication of animals by general usage, or by law, attaches 
to them the presumption that they are exempt from slaughter at the 
will of anyone who may choose to kill them. Within the field of oper- 
ation of such laws, such animals are protected as all domestic animals 
are protected. Outside that jurisdiction, they are protected by comity, 
or by the application of principles of international law, derived from 
munici])al laws, or else from the sentiment or the necessity that lies 
at the foundation of municipal laws. 

Those principles are justly founded on the general usefulness of the 
animals to mankind, and the consequent necessity for giving them pro- 
tection. The intqrnational law should attach to them the same pre- 
sumption of domesticity that is attached to them in such cases by the 
municipal law. 

In matters like those submitted to us the opportunity occurs for a 
formal declaration, which, by treaty agreement, is made obUgatory upon 
two great powers, of the relation that these animals should bear to the 
question of their preservation, in the international law. That relation 
is uniform and unbroken, except in the laws and usages of Canada, in 
iill the legislation of all the municipalities that have any interest in the 
subject. It is nothing less, in effect, than a declaration of those legis- 
latures that fur seals, by reason of their value, their helplessness to resist 
or escape from the i)ower of man during a large part of every spring, 
summer and autumn, their docility and the absolute necessity of giving 
them that protection by positive law that nature has denied to them, 
should be classed and are entitled to be classed in favorem vitcBj as 
domesticated animals. 

I can not understand how it can be possible, in view of the fitcts, that 
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this Tribunal should declare that they are wild animals in eontemx)la- 
tion of law, and shall have no more shelter against the greed of man, 
as^^isted by his genius in the invention of instruments of destruction, 
than they have against the killer whale. That their only protection 
shall be their eai>acity, in the water, to escape pursuit, out of which 
element they must spend nearly half the period of their lives, is too 
imperfect a shelter for such a valuable contribution to commerce as 
these animals yield, to receivi^ the sanction of the great commercial 
nations. 

1U96 M 7 
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according to the decision of the Tribunal, the question of gain or 
advantage to the United States, as a Government, resulting froui the 
preservation of seal life. 

The modus vivendij established for three consecutive sealing seasons 
took the highest possible governmental authority over the fur-seals in 
Bering Sea, and during those seasons prohibited all pelagic sealing in 
those waters. This is a virtual declaration that fur-seals, while swim- 
ming freely in the ocean, are capable of being treated as proi)erty and 
are subject to the care of the two Governments. 

The last of these agreements is incorporated with and made a part 
of the treaty of February 29, 1892. 

(4) The true attitude of the question we are now to consider is 
simply this, to use the language of the treaty: ''The .arbitrators shall 
then determine what concurrent regulations outside the jurisdictional 
limits of the respective governments are necessary, and over what 
waters such regulations should extend,'' -'for the proper protection and 
preservation of the fur-seals in or habitually resorting to the Bering 
Sca.'^ 

It is not possible that the power to determine regulations to operat<> 
outside the jurisdiction of the two Governments, which can only include 
pelagic sealing in the waters of the Pacific Ocean aiul Bering Sea 
outside the territorial limits, can be so stretched, without a bold usurpa- 
tion, as to include the killing of seals on the hind. 

It is quite as impossible to suppose that either government intended 
that by concurrent regulations this Tribunal could provide laws for 
either Government that should operate as laws witliin the actual bound- 
aries of the other. 

When the power is given only to determine "over what waters such 
regulati(ms should extend," it is not possible to conceive that the Tri- 
bunal has the power to determine over what lands or islands they 
shall extend. This power is so clearly withheld from this Tribunal by 
the treaty that its exercise would be ultra viresj in any form or for any 
conceivable purpose. 

So that we have in the body of this treaty the statement and actual 
enforcement of the power of the British Government to dismiss from 
consideration the personal rights of its subjects, under international 
law, in respect to pelagic hunting, and the assumption by that Govern- 
ment of supreme and absolute control over them and their rights. All 
this was done for the i)urpose of making the matter of concurrent neg- 
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Illations a question between the two Governments, to he controlled by 
the mutual international policy of protecting and preserving the Alaskan 
seals J as to which purpose both Governments are in accord. They agree 
as to the national duty of both Governments to i>rotect and preserve 
tlicse fur-seals, and have only disagreed as to the rightful and best 
method of executing this duty. 

(5) There is no mistaking the exact nature and extent of the power 
conferred on this Tribunal. It is simply the power to determme con- 
current regulations for the proper protection and preservation of the 
fur-seals in or habitu<ally resorting to Bering Sea, and to designate 
the waters that should be included in such regulations. 

If this Tribunal bases its award upon the effect that such regulations 
are to have on the rights or profits of pelagic sealers, they rebuke both 
Governments for havingassumed the whole responsibility of that subject, 
and for having retired from view the private rights of their citizens 
under the international law, and for having subjected them to such 
municipal laws of the respective Governments, to be enacted in con- 
formity with the awari*, as shall accord with the avowed public policy 
of those Governments to preserve and protect the fur-seals. 

These Governments have not invited us to decide how far this 
policy, mutually agreed to .and declared in the most unequivocal terms, 
shall be obstructed by our efforts to take care of the interests of their 
citizens engaged in pelagic sealing. They have assumed that duty 
and will doubtless respond to it. 

Both Governments would rejoice if the preservation and protection 
of the seals in question would admit of the greatest extent of pelagic 
hunting by tlieir citizens consistent with the prudent and humane 
treatment of those useful animals. But they carefully considered that 
question and a])pointed a joint Commission to make examination into 
all its bearings. That Commission made a joint rejwrt before the 
treaty, signed February 29, 1802, had been nitified by either Govern- 
ment^ in which they say: "5. We are in thorough agreement that, for 
industrial as well as for other obvious reasons, it is incumbent upon all 
nationsy and i)articuhuiy u])on those having dire<*t commercial intoi*e8t8 
in fur-seals, to provide for their protection and preservation;^ and 
further, they decilare that — " 7. We find that^, since the Alaskan pur- 
chase, a marked diminution in the number of seals on, and habitually 
resorting to, the Pribilof Islands has tiiken place; that it has been 
cumulative in effect, and that it is the result of excessive killing by m^n v 
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These two Nations, acting on tliis report and npon other ascertained 
facts of the gravest character, took the subject into their own hands and 
provided for the determination of concurrent regulations by this Tribu- 
nal, to operate outside the jurisdictional limits of the two Governments, 
on the water and not on the land, for the protection and preservation 
of these fur-seals. 

The subject of regulating the seal herds on land was not mentioned 
between the Governments in their negotiations, nor in the treaty; 
doubtless for the reason that Great Britain saw that it was the interest 
of the United States to protect and preserve the seals and to promote 
their increase, and had no cause then or since to doubt the good faith 
of the United States in the use of every means that would contribute to 
that end. 

<'The excessive killing by man" that the Commissioners agreed to 
report could not have been the killing by the United States on the 
islands of St. Paul and St. George 5 otherwise, that fact would have been 
mentioned and made the subject of negotiation. 

The protection and preservation of the seals against excessive kill- 
ing, is the killing upon the waters outside the jurisdictional limits of 
both countries. It is beyond a reasonable doubt that it was pelagic 
killing that was considered by the United States and Great Britain 
as being so destructive to seal life as to make it incumbent upon all 
nations to provide for their protection and preservation, and was especi- 
ally the duty of these two powers. To do this, these Governments 
agreed with each other to place this question upon the high and just 
ground of international duty, disregarding the profit that might accrue 
to the subjects and citizens of both countries from the indiscriminate 
slaughter of the fur-seals, or to the United States from preserving and 
increasing the number of fur-seals. 

(6) This Tribunal is to make regulations that apply to this herd in 
its present condition^ and not with reference to some former condition. 

The most conspicuous fact in the present situation, and the danger- 
ous fact of the inevitable future, is this, that the fur-seals will disap- 
pear rapidly if the pelagic hunter is able to make that business profitable 
on the sea and to make it unprofitable on the Pribilof Islands. Either 
of these results will destroy the fur-seals rapidly^ and both of them would 
maJce the destruction sudden^ and that without remedy. And if one result 
ensuesy the other must follow speedily. 

This treaty also requires this Tribunal to consider and decide concern- 



REGULATIONS, 

TITR TRIBimAL, HAVING DECIDED THE OTHER QUESTIONS SUBMITTED 
TO THEM UNDER THE TREATY, PROCEEDED TO THE CONSIDERATION 
OF THE SUBJECT OF PROPER REGULATIONS FOB THE PROTKOTION 

• AND PRESERVATION OF FUR SEALS IN THE NORTH PAOIFIO OCSAN^ 
INCLUDING BERING SEA. 

On this topic Mr. Senator Morgan delivered the following opinion: 
I have heretofore insisted tliat when concurrent regulations, are 
adopted they will be the result of the power of the Tribunal to agree 
upon and stipulate a feature of the treaty, in respect of pelagic hunt- 
ing of fur-seals, as between the two Governments; as much so, as if 
the regulations hud been formally agreed upon and written into the 
bod^ of the convention under which we are acting. I understand that 
this point is agreed to on the part of all the Arbitrators, and I so 
state it. 

(2) The Arbitrators, in the exercise of these powers, must act as 
impartial negotiators, as they hold their authority from both the High 
Contracting rarties, under the treaty; and, their award being final^ it 
is sanctioned and sustained, if it is within the purview of their author- 
ity, by tlie sovereign powers of botli Governments, i)ledged in the 
treaty in advance of the decision of the Arbitrators. 1 also under- 
stand that this point is not disputed. 

(3) The regulations we shall adopt are in no sense judicial decisions, 

thougli they are based upon principles of law declared by the Tribunal, 

nor is the power, or duty, of making them, so as to protect and presei've 

tlie fur seals, restrained or controlled so as to conform to the personal 

interests of pelagic hunters or the national interests of the United 

States. The two Governments have removed such considerations from 

the scope of our duties by assuming absolute control of the entire. 

subject, which was found necessary to be done in order to properly 

protect and preserve the fur-seals in the interests of commerce and 

humsvnity. In like manner they have excluded from our consideration^ 
98 
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according to the decision of the Tribunal, the question of gnin or 
advantage to the United States, as a Government, resulting from the 
])reservation of seal life. 

The modus vivendi^ established for three consecutive sefvling seasons 
took the highest possible governmental authority over the fur-seals in 
Bering Sea, and during those seasons prohibited all pelagic sealing in 
those waters. This is a virtual declaration that fur-seals, while swim- 
ming freely in the ocean, are capable of being treated as property and 
are subject to the care of the two Governments. 

The last of these agreements is incorporated with and made a part 
of the treaty of February 29, 1892. 

(4) The true attitude of the question we are now to consider is 
simply this, to use the language of the treaty: ''The arbitrators shall 
then determine what concurrent regulations outside the jurisdictional 
limits of the respective governments are necessary, and over what 
waters such regulations should extend,'' ''for the proper protection and 
preservation of the fur-seals in or habitually resorting to the Bering 
Sea.'' 

It is not possible that the power to detx^rmine regulations to operat-e 
outside the jurisdiction of the two Governments, which can only include 
pelagic sealing in the waters of the Pacific Ocean and Bering Sea 
outside the territorial limits, can be so stretched, without a bold usurpa- 
tion, as to include the killing of seals on the land. 

It is quite as impossible to suppose that either government intended 
that by concurrent regulations this Tribunal could provide laws for 
either Government that should operate as laws within the actual bound- 
aries of the other. 

When the power is given only to determine ''over what waters such 
regulations should extend," it is not possible to conceive that the Tri- 
bunal has the i)ower to determine over what lands or islands they 
shall extend. This power is so clearly withheld from this Tribunal by 
the treaty that its exercise would be ultra vireSy in any form or for any 
conc^eivable purpose. 

So that we have in the body of this treaty the statement and actual 
enforcement of the power of the British Government to dismiss from 
consideration the personal rights of its subjects, under international 
law, in respect to pelagic hunting, and the assumption by that Govern- 
ment of supreme and absolute control over them and their rights. All 
this was done for the purpose of making the matter of concurrent neg- 
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Illations a qnestion between the two Governments, to he controlled by 
the mutual international policy of protectmg and preserving the Alaskan 
seals J as to which purpose both Governments are in accord. They agree 
as to the national duty of both Governments to protect and preserve 
these fur-seals, and have only disagi'eed as to the rightful and best 
method of executing this duty. 

(5) There is no mistaking the exact nature and extent of the power 
conferred on this Tribunal. It is simply the power to determine con- 
current regulations for the proper protection and preservation of the 
fnr-seals in or habitually resorting to Bering Sea, and to designate 
the waters that should be included in such regulations. 

If this Tribunal bases its award upon the effect that such regulations 
are to have on the rights or profits of pelagic sealers, they rebuke both 
Governments for havingassumed the whole responsibility of that subject, 
and for having retired from view the private rights of their citizens 
under the international law, and for having subjected them to such 
municipal laws of the respective Governments, to be enacted in con- 
formity with the {iwan*, as shall accord with the avowed public policy 
of those Governments to preserve and protect the fur-seals. 

These Gx>vernments have not invited us to decide how far this 
policy, mutually agreed to Jind declared in the most unequivocal terms, 
shall be obstructed by our efforts to tiike care of the interests of their 
citizens engaged in pelagic sealing. They have assumed that duty 
and will doubtless respond to it. 

Both Governments would rejoice if the preservation and protection 
of the seals in question would axlmit of the greatest extent of pelagic 
hunting by their citizens consistent with the prudent and humane 
treatment of these useful animals. But they carefully considered that 
question and a])pointed a joint Commission to make examination into 
all its bearings. That Commission made a joint rei)ort before the 
treaty, signed February 29, 1802, had been ratified by either Govern- 
ment, in which they say: "5. We are in thorough agreement that, for 
industrial as well as for other obvious reasons, it is incumbent upon aU 
tuitions^ and particularly upon those having direct commercial interests 
in fur-seals, to provide for their protection and preservation;'' and 
further, they declare that — " ?• We find that, since the Alaskan pur- 
chase, a marked diminution in the number of seals on, and habitually 
resorting to, the Pribilof Islands has taken place; that it has been 
oumulative in effect, and that it is the result of excessive kiUing by manu" 
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These two Nations, acting on tWs report and upon other ascertainea 
facts of the gravest character, took the subject into their own hands and 
provided for the determination of concurrent regulations by this Tribu- 
nal, to operate outside the jurisdictional limits of the two Governments, 
on the water and not on the land, for the protection and preservation 
of theee fur-seals. 

The subject of regulating the seal herds on land was not mentioned 
between the Governments in their negotiations, nor in the treaty; 
doubtless for the reason that Great Britain saw that it was the interest 
of the United States to protect and preserve the seals and to promote 
their increase, and had no cause then or since to doubt the good faith 
of the United States in the use of every means that would contribute to 
that end. 

^'The excessive killing by man'' that the Commissioners agreed to 
report could not have been the killing by the United States on the 
islands of St. Paul and St. Gex)rge; otherwise, that fact would have been 
mentioned and made the subject of negotiation. 

The protection and preservation of the seals against excessive kill- 
ing, is the killing upon the waters outside the jurisdictional limits of 
both countries. It is beyond a reasonable doubt that it was pelagic 
killing that was considered by the United States and Great Britain 
as being so destructive to seal life as to make it incumbent upon all 
nations to provide for their protection and preservation, and was especi- 
ally the duty of these two powers. To do this, these Governments 
agreed with each other to place this question upon the high and just 
ground of international duty, disregarding the profit that might accrue 
to the subjects and citizens of both countries from the indiscriminate 
slaughter of the fur-seals, or to the United States from preserving and 
increasing the number of fur-seals. 

(6) This Tribunal is to make regulations that apply to this herd in 
its present condition, and not with reference to some former condition. 

The most conspicuous fact in the present situation, and the danger- 
ous fact of the inevitable future, is this, that the fur-seals will disap- 
pear rapidly if the pelagic hunter is able to make that business profitable 
on the sea and to make it unprofitable on the Pribilof Islands. Hither 
of these results will destroy the fur-seals rapidly y and both of them would 
make the destruction sudden, and that without remedy. And if (me result 
ensues, the other must follow speedily. 

This treaty also requires this Tribunal to consider and decide concern* 
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iiig the rightsof thosubjects and citizensof either country as regards the 
takiug of fur-seals in or habitually resorting to Bering Sea. Whether 
this question has been decided or remains to be decided the Tribunal 
has not yet come to any resolution. That subject, though I have 
demanded its separate examination and decision, has been passed over 
by the Ti'ibunal, but in either case I will assume that their rit^hts 
nuist be equal and that there will be no discrimination between the 
l^eople of the two countries as to such rights. 

If the right is given them by this award to scour the North Pacific 
Ocean and Bering Sea at all seasons of the year, with all descriptions of 
firearms except rifles, and with such number of vessels as may be 
tempted into the business by its profits, assisted by steamers to carry off 
the catch so as to keep the hunters steadily employed in killing seals, it 
will not be possible for the Congress to prevent the citizens of the 
United States from sharing in the raids upon the seals equally with 
British subjects. I mean that the people of the United States would 
withdraw their support, as they should do, from any body of representa- 
tives that would tolerate such an injustice, and all seal hunters and 
many thousands who are not, would rush in to destroy them as they 
did in 1868. 

We can not expect to impose upon the United States the duty of 
keeping up this expensive and harassing plan that it now maintains in 
good faith and i)erf(pct honor for the preservation of the fur-seals when 
we condemn the seals to certain destruction in the face of the avowed 
policy of both countries that they should be protected and preserved. 

We can not expect the United States to maintain its prohibition of 
pelagic sealing in Bering Sea as to its own citizens when we enjoin 
it upon that Government, as a moral duty and a treaty obligation, to 
repeal her laws as to restrictions upon British subjects in that sea. 

This is what the United States must do, under concurrent regula- 
tions framed upon the plan of Sir John Thompson, or else it must vio- 
late the spirit of the treaty, if not its letter, as it is to be declared in 
such an award, because of the disadvantage to its own people. We 
can not thus condemn the policy of the United States in its faithful 
efforts to preserve seal life, and expect that Government to maintain 
its rigorous laws against its own citizens. 

If we extend an invitation to other nations to enjoy equally with 
Great Britain and the United States the looting of the seal herd in 
the North Pacific and in Bering Sea, we pledge the honor of these 
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Governments that they will sustain the rights of all nations, both in a 
moral and national sense, in like invasions of the herds of Kussia and 
Japan. 

The flag of the most insignificant power in the world will have the 
pledge, through such an award, of perfect immunity and protection 
while raiding the North Pacific Ocean and Bering Sea with all imple- 
ments of destruction, not excepting any, and in such number of ves- 
sels and of such tonnage and description as they choose, not excluding 
steamers, and without having a license or a distinctive flag. 

A recent event has demonstrated the fiict, if it needed any demon- 
stration (as it does not), that the little kingdom of H«awaii will, through 
the help of renegades ot the United States and Canada, grow rich in 
renting her flag to them in order to take advantage of the scheme 
presented here by Great Britain as her project of regulations. Why 
these two Governments should thus create such a destructive fatality 
to seal life through the award of this Tribunal while professing the wish 
and i^urpose of i)rotecting it is quite beyond my ability to comprehend. 

The regulations submitted by the respective Governments for the 
consideration of this Tribunal must be regarded as their official state- 
ments of the basis and i)lan of settlement proposed by each, and not as 
the ultimatum of each Government, between which we are to choose by 
accepting the one and rejecting the other. And, as no plan or formula- 
tion of regulations is stated in the treaty or alluded to, this subject is left 
to the judgment of this Tribunal, which is at liberty to discard both 
schemes or to adopt regulations that neither Government has sug- 
gested. The only limitations on the power of the Tribunal in this 
regard is, that the regulations shall be concurrent and, therefore, 
uniform as to both Governments, that they shall relate to waters 
that are outside the jurisdictional limits of either Government, and 
that they shall be ^'necessary ♦ ♦ ♦ for the proper protection and 
preservation of the fur-seal in or habitually resorting to Behring Sea." 

The treaty also furnishes a guide as to the general nature of the reg- 
ulations, that they should be such as to claim, for their international 
supportjthe adhesion of other powers to such regulations. 

It will be observed that the invitation of the two Governments to 
other i)owers, that they will give their adhesion to this treaty, relates 
only to the regulations we are to provide. Ithas no relation to any other 
l)art of the treaty. The object of this invitation was not so much to 
prevent other powers from encouraging pelagic sealing in Bering Sea, 
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or tlie North Pacific Ocean, as it was to obtain their consent to regu- 
lations that would preserve and protect fur-seals in the waters in which 
they are found anywhere in the world, if they are generally adherred to, 

No nation except Great Britain has found itself interested in the 
hunting of the seal herd that resorts to Bering Sea. The people of 
other nations have not carried on pelagic sealing in that herd, of in 
the waters of the North Pacific or Bering Sea. If the regulations 
that we adoi)t are founded upon or modified by tlie peculiar interests 
of Canada, or the United States (as is proposed in the British case), 
the other x)Owers will find that they are in no sense international, but 
are entirely local 5 that they adopt no general i)rincii)le of action for 
the i^rotection and preservation of fur-seals, but are only an expedient 
devised to get rid of a x>iiiticular controversy between the United 
States and one of the provinces of Great Britain. We could not ask 
other powers to adhere to regulations based on grounds so narrow and 
selfish. It would be in ellect only a request that they would agree 
not to interfere with this herd of seals while they are being divided,, 
according to an award of this Tribunal which apportions them between 
the United Stat<\s and Canadian sealers. 

The regulations presented by Sir John Thompson appear to be biised 
upon the recent modus vivcndi agreed upon between llussia and Great 
Britain, to which the attention of the Tribunal has been called, llussia 
appears to have aecepted that arrangement as a mere temporary check 
upon the aggressions of the pelagic sealer, aiul lias accompanied it 
with reservations and protestations that show her extreme unwilling- 
ness to adopt it as the final definition of her rights. 

If the award of this Tribunal should thus conform to the plan 
adopted in the Anglo-Ilussian modus vivcndi, it will either force Russia 
into terms of final agreement with Great Britain that she would not 
otherwise adoi)t, or it will show a wide distinction between Russia and 
the United States in treating with Great Britain about a subject of 
the same character, and in reference to the same body of waters. 
Russia could not finally adhere to the regulations proposed in the pro- 
gramme presented l)y Sir John Thompson, without agreeing to all that 
Great Britain is demanding of her, against much of which she is 
firmly protesting. 

Before stating the form of regulations to which I would prefer 
to give the support of my voice in this Tribunal, I will state some 
concluidons of fact that I have drawn from the evidence as to the 
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character of the regulations which are necessary to execute the pur- 
pose of both Governments to preserve and protect the fur-seals of the 
Alaskan herd, and that would also answer a beneficent purpose in 
accomplishing the universally declared wish of all nations interested 
in the subject of protecting* and preserving seal life, and in repairing 
the damage that lias been inflicted ui)on it by raiders in the absence 
of governmental protection. Tins, I take it, is the real ground upon 
which other powers arc to be invited to give their adiiesion to tbe reg- 
ulations that this Tribunal may determine and award as between 
Great Britain and the United States. 

The regulations, like all enactments of laws that are remedial in 
their charactei*, are to be framed with a view to giving relief against 
an existing evil, and this can only be wisely and justly accomplislied 
when the nature and extent of the evil is first ascertained. When that 
is done, the nature of the evil suggests the character of the remedy, 
and we vAin not frame the remedy that we are to provide so as to merely 
check the evil for a time, leaving it to burrow and work its havoc at a 
date that is more accei)table only because it is more distant from us. 
The occasion requires a just, serious, and firm attitude as to a ques- 
tion of great importance to the whole world. 

I will now state, as I gather from all the evidence before us, what is 
the evil that these Governments have found to be so threatening to 
seal life in the Alaskan herd as to draw them into an agreement that 
it should be re])ressed by their concurrent action. 

I will not attempt to examine again the details of the evidence, so 
thoroughly presented and with such judicial impartiality, by Mr. 
Justice Harlan. I can find no flaw or omission in his careful state- 
ment of the evidence, or in the conclusions that he drew from it as to 
matters of fact. I believe that he stated the exact truth of the situa- 
tion, and 1 fully concur in his treatment of the subject and in the 
conclusions that he has reached. 

The present situation, as 1 understand it, is as follows, as shown by 
a comparison of the Pribilof and pelagic catches: 
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In 1889 the Pribilof catch was 102,617, which fell off to 21,234 in 
1890, and this was all that the islands would yield of killable seals, 
leaving a deficit, as compared with the previous year, of 81,379 seals 
upon the islands. If this contrast in the number of seals that could 
be taken on the islands in 1889 and 1890 was due to the overkilling 
of males on the islands, and not to pelagic hunting, the falling off of 
nuuiTjers would have been indicated in each of the six years prior to 
1889. No one has asserted such a fact, and we know that a male seal must 
be 6 years old before he is able to take up and maintiiin a harem on 
the rookeries. So that this sudden falling off between 1889 and 1890, 
if it was due to an excessive killing of males, must have occurred at 
least as early as 1882. This is not true, and no one x^retends that it is. 
Tlie killing of 51,655 seals that the pelagic hunters got, and at least 
three-fold that number, including those that were lost, must have 
rejiched 300,000 seals that were destroyed. Of tliis number, three- 
f(mrths were females, that are not killable seals on the islands, and are 
not counted in the Pribilof catch. 

Tlie verification of this calculation is almost perfect in 1892, when 
the pelagic sealers took 73,000 seals, and in 1891 when they took 
68,000. The close approximation of these figures shows that the loss 
of the seals on the islands was due to pelagic sealing, and not to 
the want of virility in the bulls on the breeding grounds, or to any other 
cause. 

That the process which has actually depleted the seal herd in four 
years to the extent of 569,065 (273,000 of which were females), is an evil 
that requires to be remedied, for the saVe of the protection and preserva- 
tion of seal life, no one can doubt, as it seems to me. This progressive 
deph^tion of this herd of seals can not fail to destroy them very soon, 
and, in the meantime, to deprive the United States of all possible 
advantage and compensation derived from its efforts to save the species. 
Wliat the United States has done, or omitted to do, to deserve treat- 
ment at the hands of this Tribunal that will expose its lawful indus- 
tries to ruin, its revenues to depletion, and its wards on the Pribilof 
Islands to the loss of their only valuable industiy will be an inquiry 
that will seriously challenge the justice of such an award, in the esti- 
mate of the civilized world. 

The evil to be provided against by this Tribunal is, clearly, pelagic 
sealing with firearms. 

If there is, or has been, any detriment to the seal herd from the 
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treatment of the United States, on the islands, the facts on this subject 
were not unknown to Great Britian when the treaty was made and 
before ratifications were exchanged. This subject was not referred to 
in any of the correspondence between the Governments, and the treaty 
is silent as to this supposed mismanagement. 

Will the Tribunal, in such a case, make an objection to protecting 
and preserving the fur-seals on the water because Great Britain has 
not thought it proper or necessary to call the methods into question, 
or the United States into account, for its manner of dealing with that 
subject on land? True, if it can be shown that the depletion of the 
herd is due to that cause, and not to pelagic hunting, that is a just and 
proper inquiry. If it is due to both causes, this Tribunal will deal with 
the pelagic evil, that is submitted to its consideration^ and leave it to the 
nations concerned in the protection of seal life to deal with the evil on 
land. 

If the United States are not so wise in caring for the seals on land 
as the pelagic hunters are in caring for them at sea, as seems to be 
asserted, they are quite as earnest in the wish to do so. They destroy 
no female seals 5 while the pelagic hunter never spares one. They do 
not fire upon the breeding rookeries when the seals are massed, many 
of tliein asleep, with double-barrelled shotguns and buck-shot car- 
tridges. They do not kill indiscriminately all seals that come in sight. 

The United States permit no female seals to be killed; while 75 per 
centum of those killed by the pelagic hunter are females heavy with 
young and almost helpless. 

In that condition, as well as in accordance with a law of their nature, 
wliichisan im]>ortantfactin connection with their domesticity, thefemale 
fur-seal require a great deal of sleep. When asleep, they turn upon 
their backs, fold their flippers over their breasts, and curving their hind 
flippers upwards, they form of their bodies a sort of boat, the spinal 
column representing the keel. They can only breathe the upper air; 
they can not, like a fish, extract air from the water. While sleeping 
their noses are above the water. After inhaling the air the nostrils 
close firmly together, and the air, heated by their bodies, expands and 
buoys them up. They seldom breathe oftener than once in fifteen min- 
utes, and, when diving, they need not return to the surface for air 
oftener than every thirty minutes. We know nothing of their habits 
at ni^ht while in the ocean. On land they are so boisterous at night 
with their bowlings that sleep would seem to be impossible, except 
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from sheer exLaustiou. They have not a keen vision, and the sunlight 
is painful to them, so that they leave the laud and go to sea on days that 
are bright. This causes them to seek a summer home in a place where 
fogs and rains prevail. Yet they must have warmth. Nature has ami)ly 
provided for this necessity by giving them a double coating of thick, 
strong hair, and of the thickest and finest fur that was ever bestowed 
upon any species of animals. It is as impervious to water as tlie down 
of an eider duck. The pups are born without this fur, and hence their 
aversion to swimming until it has grown out; and this detains them on 
hind for four months, at least, during which period they can subsist 
only on tlie milk of the cow seals. While their vision is not keen, their 
auditory organs and sense of smell are exceedingly acute. They are 
attracted by sounds as few other animals are. In this faculty they 
make a close approacli to the endowments of mankind. Sir John 
Thompson is amused at an account, read by Mr. Justice Harlan, of the 
seals being attracted in great numbers near to the shore at Hoy by the 
ringing of a church bell. In his incredulous sport over this incident 
Sir John forgot that it is the personal observation of Mr. Low, one of 
the greatest naturalists who ever lived, the friend and comx)anion Of 
(3uvier, and is more than confirmed by M. Peron, whom France has 
honored in the most conspicuous way. His abilities as a naturalist, 
acxpiainted intimately with seal life, are as far in advance of those ot 
Prof. Elliott, from whom Lord Uannen quot-es with much satisfaction, 
as Napoleon was in advance of the Sioux chieftain, Sitting Bull, as a 
military genius. 

I will presently quote something further about fur-seals from Mr. 
Peron. 

1 know Mr. Elliott, whom the British Government has dubbed "pro- 
f(*ss()r." I have respect for his character and sprightliness. He is a 
])ainter in water colors of no mean pretensions, but his use of color 
does not sto^) with his canvas. It enters into all he says, and makes 
him too vivid an enthusiast for a safe reliance on questions of measure- 
ments, statistics, and cold facts. Mr. Elliott was out on the Pribilof 
Islands on the 10th of July, 1890, taking field notes, which, to beof any 
value, should be free from all romantic conje<;ture. The following is 
one of his highly colored extracts taken from his report of that day: 

In company with Mr. Gott' and Dr. Lutz, I made my i)lotting of the 
breeding seals as they lay on the Beef and Garbotch to-day. 
Here at the very height of the breeding season, when the masses 
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were most compact and uniform in their distribution in 1862-^74,1 find 
the animals as they lay to-day, scattered over twice and thrice as much 
ground as a rule, as the same number would occupy in 1872 — scattered 
because the virile bulls are so few in number and the service which 
they render so delayed or impotent. In other words the cows are rest- 
less; not being served when in heat, they seek other bulls by hauling 
out in green jagged points of massing (as is shown by the chart), up 
from their landing belts. 

This *un natural action of the cows, or rather unwonted movement, 
has caused the pups already to form small pods everywhere, even where 
the cows are most abundant, which shadows to me the truth of the 
fact that in five clays or a week from date, the scattering completely of 
the rookery organization will be thoroughly done; it did not take place 
until the 20th-25th July, 1872. 

In 1872, these cows were promptly met with the service which they 
craved on the rookery ground. The scattering of these old bulls to day 
over so large an area, is due to extreme feebleness and combined in 
many cases to a recollection of no distant day when they had previ- 
ously hauled thus far out on this very ground surrounded by bareness, 
though all is vacant and semi grass grown under and around them now. 

The fur-seals, so well provided against cold, are yet so sensitive to 
its effects that they go south at the approach of winter and seek their 
food in the great river of warm waters that comes from the tropical 
coast of Asia and pours its flood across the Pacific Ocean. It bears 
enormous treasures of fish food, and swarms with schools of herring, 
salmon, and squid. The migratory fishes, that naturally feed against 
the current, pursue the track of this warm river in the ocean and 
ascend it. This leads them to the northern coast of the United States, 
and thence around the great curve which this river has formed on the 
coast, past British Columbia, to the south of the Alaskan peninsula. 
The fur-seals, finding warmth and food in this ocean current, enter it 
when they quit the breeding islands and Bering Sea, in November, and 
must stay in the broad expanse of warm waters, where it ceases to 
flow, during a considerable part of the winter. There they remain in 
search of the herring and other vast schools of migratory fishes that 
are surface swimmers and feeders, and they follow them on their way 
to the spawning grounds, as the seals return to their summer abode on 
the islands to the north of the Aleutian peninsula, where the Arctic 
current and the Asiatic river meet. 

Around the great curve I have mentioned, this ocejin current sets in 
close to the shore, flowing southward, and its warm waters make the 
winter climate in those high latitudes and altitudes nearly as soft and 
genial as that of Ireland, and for the same reason. The seals are thus 
drawn into numerous large assemblages or schools near to the western 
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coast of North America, and are in easy reach of the "industry'' of 
pelagic sealers. 

They must travel a great deal in the night time. In this they are 
guided and protected by their sense of hearing and smell, and, like 
the cat, they are provided with several rows of whiskers that are very 
sensitive and that admonish them of danger in places where they can 
not see their way. 

The gravid females must necessarily spend a large part of each day 
in seeking food, and do not travel so fast as the male seals. Their exer- 
tions are necessarily very taxing to their strength and require them 
to sleep frequently during the day. 

I have made this statement of facts and conclusions, as I draw them 
from the evidence, to support the further conclusion of fivct, which, I 
think, is unavoidable, that the war upon the gravid female seals is 
like a war upon the women and children of a nation, which all, except 
the most depraved of savage nations, abhor. True, these are beasts; 
but they are harmless, docile, useful beasts, and very helpless, and 
when they are denieil any more protraction by the supposed law of 
nations against the mercenary ferocity of the pelagic sealer than is 
given to tigers or serpents, while I am empowered to vote in this Tri- 
bunal, which is now their only protector, I must vote at least to 
disarm the pelagic sealer of his double-barreled shotgun, or else to 
confine his warfare to an area of waters and to a close season whore 
his powers of destruction will not exterminate the race. 

If I could find no better reason for restraining the pelagic hunters 

from the use of double-barreled shotguns in their "sportsmanlike'* 

business of killing gravid females and nursing mother seals in order to 

earn $10 a piece from each pelt, I would join my voice with that of every 

respe<*tnble legislature in the world in their careful and highly penal 

enactments for the prevention of criu^lty to animals, and would at least 

put the female seals under the protection of proper regulations to be 

awarded by this Tribuiuil. 

On this point I will quote from Tlie Naturalist's Library (p. 81), which 
thus describes the cruelties inflicted upon these valuable, docile, and 

harmless animals: 

Before proceeding to make the few remarks which our limit-s allow 
on the valuable products derived from these animals, we would say a 
word or two upon their capture. They are exceedingly tenacious of life, 
and many cruelties have been perpetrated upon them, which most who 
have witnessed declare to be too horrible for description, and over 
which we willingly draw a veil, if life is to be sacrificed, there Is a 
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right way of taking it as well as a wrong, and we insist that the former 
should be followed and the latter avoided. Before, however, entering 
upon this topic, we take leave to remark that it is impossible to inves- 
tigate, as we have done, the natural history of these animals without 
discovering how much their capture has been made a matter of mere 
amusement and, as it is familiarly but emphatically called, of sport. 
We venture to denounce all such sports as both indefensible and wrong. 
Animals have been given to provide for the necessities and comforts of 
man, but not that he may gratify himself with their dying agonies : and 
he is wholly inexcusable if even here he breaks ttie golden rule of doing 
as he would be done by. Sporting with the feelings, and pains and lives 
of these creatures has a strong tendency to lead to cruelty and wicked- 
ness; and, therefore, this inherent tendency should be checked in the 
bud and invariably opposed. When we witness, says Peron, a thought- 
less sailor hastening for his amusement, club in hand, into the midst 
of a great herd and surrounding himself with their dead bodies, we 
can not but sigh over this improvidence and cruelty which lays low so 
many peaceful, gentle, and unhappy beings. 

While I have the book in hand, I will read other extracts in relation 
to the docility of the seals, on pages 73 to 77: 

At a particular season of the year, every male, inflamed with lust, 
and jealous almost at its shadow, lords it over his numerous harem 
with even more than eastern despotism, and thereby throws the whole 
community into a state of the highest excitement and agitation. Dur- 
ing this period, which continues for months, many a jealous Bashaw, 
as these animals have not inaptly been designated, engages in fearful 
strife with a rival; the contest is often long and obstinate, as well as most 
sanguinary and fatal. Kor does it end with these doughty champions. 
Other males soon imagine that their interests are involved, or their 
rights invaded, and the strife spreads from family to family, till at 
length the whole community is involved in one general melee of pas- 
sion and rage, of fierce cries and groans, of blood and death ; and, 
after all, short is the triumi)h of the conqueror, and deep and poignant 
the chagrin and malice of the vanquished. 

Originally, and therefore we are disposed to hold that naturally, 
these amphibia, far from having a dread, have rather a reposing con- 
fidence in man. When a young one by an accident is separated from 
its i)arents and comes in contact with man, instead of shunning it 
courts its company. It will follow him, and if the finger be held out 
will suck it like many domestic animals. Through the kindness of 
Prof. Trail we can illustrate this trait in their mental constitution by 
an interesting incident of which he was a witness, and which, with 
several other anecdotes, we can, through his polite attention, record in 
his own words: "A little islet in Orkney, called the Holm of Papa 
Westray, had long been a favorite haunt of numerous seals, which had 
be(!ome more than usually tame from the care of the proprietor of the 
adjoining island to prevent their being molested. On visiting that 
gentleman in 1833 I found the seals exhibited their wonted confidence 
in those who approached their protected haunt. Several of them swam 
along the shore as a party of six or eight persons walked along the 
beach, and did not in general keep farther from us than 30 or 40 yards. 
When we turned so did they, and when we reentered our boat they 
followed it in the narrow channel that divides Holm from the island of 
I'apa. Seals are said to relish music, and a seal hunter once informed 



112 

me tbat the sound of a flute will allure them to a boat; but in the 
above instance it was merely the consequeuce of no gun being ever 
lifted against them in that islet which has won their confidence in 
man." Nor is this characteristic less strikingly exemplified by an 
observation made by Mr. Dunbar, the present incumbent of the parish 
of Applegarth, during his residence at a former period in one of the 
Hebrides. In a letter to Mr. Lizars, which appeared in the last volume 
of the Naturalists' Library, we find the following statement: "While 
my pupils and £ were bathing, which we often did, in the bosom of a 
beautiful bay in the island named, from the circumstance of its being 
a favorite haunt of the animal, Seal Bay, numbers of these creatures 
invariably made their appearance, especially if the weather was calm 
and sunny and the sea smooth, crowding around us at the distance of 
a few yards, and looking as if they had some kind of notion that we 
were of the same genus with themselves. The gambols in the water 
of my playful companions and their noise and merriment seemed, to our 
imagination, to excite them and to make them course round us with 
greater rapidity and animation. At the same time the slightest attempt 
on our part to act on the offensive, by throwing at them a stone or' 
shell, was the signal for their instantaneous disappearance, each as it 
vanished leaving the surface of tlie water beautifully figured with a 
wavy succession of concentric circles.'' 

In the previous paragraph allusion is casually made to the notion 
that these animals are not indifferent to the charms of music, whilst 
we believe it may be safely affirmed that this assertion is more frequently 
made than credited. The statement, however, appears to be perfectly 
correct; and the following quotations, the former from the celebrated 
Orkney naturlist. Law, and the latter from Mr. Dunbar just quoted, 
are sufficient to banish all skepticism on the point. "If people are 
passing in boats the seals often come close up to them and stare at 
them, following for a long time together; if j)eople are speaking loud 
they seem to wonder what may be the matter. The church of Hoy is 
situated near a small sandy bay much frequented by these creatures, 
and I observed when the bell rang for divine service all the seals 
within hearing swam directly for shore, and kept looking about them, 
as if surprised rather than frightened, and in this manner continued 
to wonder as long as the bell rang." 

And again Mr. Lizars's correspondent: ''The fondness of these ani- 
mals for musical sounds is a curious peculiarity in their nature, and 
has been to me often a subject of interest and amusement. During a 
residence of some years in one of the Hebrides I had many opportu- 
nities of witnessing this peculiarity, and in fact could call forth its 
manifestation at pleasure. In walking along the shore in the calm of 
a summer afternoon a few notes of my flute would bring half a score 
of them within 30 or 40 yards of me; and there they would swim about, 
with their heads above water, like so many black dogs, evidently do- 
lighted with the sounds. For half an hour, or, indeed, for any length 
of time I chose, I could fix them on the spot; and when I moved along 
the water edge they would follow me with eagerness, like the dol- 
phins who, it is said, attended Arion, as if anxious to prolong the 
enjoyment. I have frequently witnessed the same effect when out on 
a boat excursion. The sound of a flute or of a common fife blown by 
one of the boatmen was no sooner heard than half a dozen would start 
up within a few yards, wheeling round us as long as the music played^ 
and disappearing one after another when it ceased.'' 
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Again I read from the same volume to prove what I have said about 
the sense of hearing, touch, and smell that seals possess (pages 65 and 
66): 

The truth is, the eye of the Amphibia is a perfect study and would 
well repay a lengthened description. It is very large and quite spher- 
ical ; sclerotic or outer membrane is very peculiar, inasmuch as it has a 
soft and thin zone around its middle, thickly covered with muscles, 
whilst both before and behind it is thick and almost cartihigiiious. 
The precise use of this structure has not yet been discovered, though 
Blumenbach has thrown out the idea that it may enable the seal to see 
both in air and water. Rosenthal so far confirms this opinion by hav- 
ing observed that the mechanism is peculiar to those animals which 
live in a dense medium, such as water; that the remarkable thickness 
of the coat is found in those animak in which the orbit is not wholly 
osseous, and that some fishes have the sclerotic nearly cartilaginous. 
With regard to the ear, it ought not to be forgotten that fishes, with 
no external ear or aperture, have in their native element an acuteness 
of hearing which, according to some respectable authorities, far exceeds 
our own, and Koscnthal states that the auditory nerve of the se<al is 
very large. Respecting the sense of touch, we shall here quote M. P. 
Cuvier. who well remarks : "The whiskers are very sensible portions 
of the sense of touch. Those hairs placed on each side of the mouth 
and at the corner of ohe eye communicate with nerves which are 
remarkable for their size, and to which, as I have often convinced myself, 
the slightest impression communicates an immediate sensation." So 
it is, we believe, with the other senses, which we consider wonderfully 
adapted to both elements. Thus Butfon remarks of the monk seal on 
land- "It has a very acute hearing, since even at a distance it never 
fa lied to obey or respond to its master's voice ; " and thus Cap t. Scoresby : 
"Seals appoar to hear well under the water. Music or particularly a 
person whistling draws them to the surface and induces them to 
stretch out their necks to the utmost extent, so as to prove a snare by 
bringing them within the reach of the shooter;" and Weddell: "Their 
sense of hearing is acute, and also their sense of smell." It is on 
account of this last sense that the Greenlanders always endeavor to* 
approach them against the wind. And were we to judge of their taste 
by the keenness with which they relish their food — few animals possess 
it in equal perfection. The greatest gourmand's teeth do not water at 
the anticipation of the richest feast as do theirs in expectancy of their 
common food. "A copious saliva," saysM. F. Cuvier, "fills and flows 
ii om their mouth during deglutition, and not less so the moment the 
seal perceives its i^rey." 

As to their breathing, I will read from pages 56, 67, and 58, where 
the following is stated: 

Having thus noticed that the external structure of these Amphibia is 
admirably adapted for their watery element, and yet made wonderfully 
conformable to their requirements on land, we proceed to remark that 
their vital functions also are strikingly fitted for their peculiar exigen- 
cies. Their respiration, as might readily be inferred, dilfers consider- 
ably from what is observed in most other animals. Even the air pas- 
sages undergo a change which ought not to be overlooked. We refer 
particularly to the nostrils, whose state, unlike that of other qnad- 
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mpeds, is that of being habitnaUy closed, instead of being uniformly 
open. This was first noticed, we believe, in a walrus domesticated in 
England, of which, as will appear in our account of that animal, it was 
said: ^^It can open and shut its nostrils at pleasure." The Count 
Buffon again pointed out the peculiarity in a tame seal which he 
examined : ^^ In the intervals of breathing, the nostrils were accurately 
closed, and, on the act of inspiration being completed, they were shut 
as before." M. F. Guvier, at a later period, made a similar observation, 
so that we apprehend we may safely affirm that this peculiarity exists 
in the air passages as their ordinary condition. This state of parts of 
course supplies ready means of judging of the frequency of respiration, 
and here, too, there appears to be a marked difference, even on land, 
from what obtains among other animals. Thus Buffon, in the instance 
already alluded to, remarks: *^The period between its several inspira- 
tions was very long; the creature opened its nostrils to make a strong 
expiration, which was immediately followed by an inspiration, after 
which it closed them, often allowing them minutes to intervene without 
taking another breath." In connection with this peculiarity, M. F. 
Ouvier makes an additional and important remark : << Notwithstanding 
the slow and irregular breathing of these animals, the regular supply 
of air to the lungs is in no degree diminished, if we may judge from 
the very free motion of the ribs, and the great quantity of air expelled 
at each expiration. In truth, the quantity of air taken in makes up 
for the small number of the respirations; for few of the Mammalia 
have appeared to me to have so high a natural temperature as the seals. 
But, however great the peculiarity as exhibited on land may be, it is 
trifling when compared to its singularity in water, where it is not 
uncommon for these animals to remain for a quarter of an hour at a 
time under the surface (the usual period even for whales) ; and we are 
not prepared to state what the extreme limit may be. Thus, Grantz 
states that when harpooned they must come up in about a quarter of an 
hour to take breath; and Mr. Edmonston informs us that he once saw 
one of the bearded seals entangled in a net, which struggled with 
amazing force for more than twenty- five minutes without once inspiring, 
and yet was brouglit to the surface alive. An observation of M. P. 
Guvier is still more remarkable. He states, concerning those which 
were preserved in the menagerie at Paris, that he has seen them while 
asleep keep their heads under water consecutively and consequently 
without breathing for an hour at a time. This is an extraordinary 
phenomenon, even allowing that the animal was in that somewhat 
lethargic condition to which we shall ere long allude. 

As to their destruction, by unrestricted hunting, the following pages 
may be referred to: pp. 93, 95, 96, and 97, where it is said: 

The time was when cargoes of those skins yielded $5 or 96 apiece in 
China, and the present price in the English market averages from 30 
to 50 shillings per skin. The number of skins brought off from Oeor^^a 
can not be estimated at fewer than 1,200,000; the Island of Desolation 
has been equally productive, and in addition to the vast sums of money 
which these creatures have yielded it is cah^ulated that several thousand 
tons of shipping have annually been employed in the traffic. 

♦ ♦ ♦ These valuable creatures have often been found frequent- 
ing some sterile islands in innumerable multitudes. By way of ffluB- 
tration, we shall refer only to the fur-seal, as occurring in South Shet- 
land. On this barren spot their numbers were such that it has been 
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estimated that it could have continued permanently to furnish a return 
of 100,000 furs a year; which, to say nothing of the public benefit, would 
have yielded annually from this spot alone a very handsome sum to the 
adventurers. But what do these men dof In two short years, 1821- 
'22, so great is the rush that they destroy 320,000. They killed all and 
spared none. The moment an animal landed, though big with young, 
it was destroyed. Those on shore were likewise immediately despatched, 
though the cubs were but a day old. These of course all died, their 
number, at the lowest calculation, exceeding 100,000. No wonder, then, 
that at the end of the second year, the animals in this locality were 
nearly extinct. So it is, we add, in other localities, and so with other 
seals; so with the oil seals, and so with the whale itself, every addition 
only making bad worse. And all this might easily be prevented by a 
little less barbarous and revolting cruelty, and a little more enlightened 
selfishness. Fishermen are by law restrained as to the size of the 
meshes of their nets in taking many of our more valuable fish; and in 
the Island of Lobos, in the River Plata, where, as we have seen, there 
are quantities of seals, their extermination is prevented by the governor 
of Alontevideo, who farms out the trade under the restriction that the 
hunters shall not take them but at stated periods, ages, etc. ♦ ♦ ♦ 
With regard to the seal fishery of the south the English and Ameri- 
cans have exclusively divided it between them, and with very great 
profits. It has lately been stated that they together employ not fewer 
than sixty vessels in the trade of from 250 to 300 tons burden. These 
vessels are stnmgly built and have each six boats, like those of the 
whalers, together with a small vessel of 40 tons which is put in requi- 
sition when they reach the scene of their operations. The crew con- 
sists of about twenty-four hands ; their object frequently being to select 
a certain fixed locality from which they make their various battues. 
Thus it is very common for the ship to be moored in some secure bay 
and to be partially unrigged, whilst, at the same time, the furnaces, 
etc., required for making the oil are placed on shore. The little cut- 
ter is then rigged and manned with about half the crew, who sail 
about the neighboring islands, and send a few hands on shore when 
they see seals, or where they wish to watch for them. This vessel can 
hold about two hundred seals rudely cut up, which will yield about 
100 barrels of oil. This is transported to the headquarters and melted. 
The campaign frequently lasts for three years, and in the midst of 
unheard of privations and dangers. Some of the crew are sometimes 
left on distant barren spots, and the others being driven off by storms, 
they are left to perish or drag out for years a most precarious and 
wretched existence. 

This evidence, from the highest English and French authorities, was 
stated to the scientific world more than fifty years ago, as a plea for 
the preservation of these valuable and docile animals. If we calculate 
the values they would have added to commerce, had Great Britain 
and the United States then agreed, as they do now, to adopt regular 
tions for their protection, we must reproach ourselves if this Tribunal 
is not now equal to this important duty and if the regulations we adopt 
are not effectual to stop this great wrong. 
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The following pages, 275, 276, and 277, contain a description of far- 
seals in the Antarctic, taken from the writings of Oapt. Weddell: 

Nothing regarding the far seal is more astonishing than the dispro 
portion in the size of the male and female. A large grown male, from 
the tip of the nose to the extremity of the tail, is 6 feet 9 inches, while 
the female is not more than 3 J feet. This class of the males, however, 
is not the most numerous, but being physically the most powerful they 
keep in their possession all the females to the exclusion of the younger 
branches; hence, at the time of parturition, the males atteiidiug the 
females may be computed as one to twenty, which shows this to be, 
perhaps, the most polygamous of large animals. 

They are in their nature completely gregarious; but they flock 
together and assemble on the coast at diflerent periods and in dis- 
tinct classes. The males of the largest size go on shore about the 
middle of November to wait the arrival of the females, who of necessity 
must soon follow for the purpose of bringing forth their young. These 
in the early part of December begin to land, and they are no sooner out 
of the water than they are taken possession of by the males, who have 
many serious battles with each other in procuring their respective 
seraglios and by a peculiar instinct they carefully protect the females 
under their charge during the whole period of gestation. By the end of 
D.'cember all the femalij seals have accomplish the purpose of their land- 
ing. Tlie time of gestation may be considered nearly twelve moiiths, and 
they seldom have more than one at a time, which they suckle and rear 
apparently with great affection. By the middle of February the young 
are able to take to the water, and after being taught to swim by 
the mother they abandon them on the shore, where they remain till their 
coats of fur and hair are completed. During the latter end of February 
what are called the dog seals go on shore; these are the young seals of 
the two preceding years, and such males as, from the want of age and 
sti engtli, are not allowed to attend the pregnant females. These young 
seals come on shore for the purpose of renewing their annual coats, 
which being done by the end of April they take the water, and scarcely 
any are seen on shore again till the end of June, when some young 
males come up and go oft' alternately. They continue to do this for six 
or seven weeks, and the shores are then again abandoned till the end of 
August, when a herd of small young seals of both sexes come on shore 
for about live or six weeks, and then retire to the water. The large 
male seals take up their places on shore, as has been before described, 
which completes the intercourse all classes have with the shore daring 
the whole year. The young are at first black; in a few weeks they 
bf-'come gray, and soon alter obtain their coat of hair and fur. 

When these South Shetland seals were first visited they had no 
apprehension of danger from meeting men; in fact, they would lie still 
while their neighbors were killed and skinned; but latterly they had 
acquired habits for counteracting danger by placing themselves on 
rocks, from which they could in a moment precipitate themselves into 
the water. The agility of this creature is almost greater than, from its 
app(»arance, an observer would anticipate. I have seen them, indeed| 
often escape from men running fast in pursuit to kill them. 

These statements, collated in volume 12 of the Naturalist's Librarji 
which Lord Hannen tells us is a standard work, were written about 
1820 to 1830, and some of them earlier, by the most seientiflo natural- 
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ists who gathered the facts from personal observations. They relate to 
the same race of fur-seals at the antipodes that we are inquiring about 
in this case. 

These able scientists enter minutely into all the characteristics of the 
fur-seals and other carnivorous amphibia and give exact descriptions 
of their actual and comparative anatomy. Their accounts furnish 
accurate data, in strong contrast with the guessing and conjectures of 
the tyros, many of them without previous experience, who were sent 
out to make a brief and necessarily superficial study of the Pribilof 
herd, chiefly with a view to bolster up special theories that are made 
the bases of the contentions that the Tribunal is now examining. 

Although these books were written more than a half century ago, 
they are as accurate as a photograph as to the physical characteristics 
and the habits of the fur-seals of the North Pacific, and show that they 
are exactly now what the same species was one hundred years ago in 
the South Pacific Ocean. 

I rely upon these exact and scientific statements of these learned and 
trained naturalists to clear up the doubts and reconcile or remove the 
conflicting conjectures of the numerous witnesses in this case who dis- 
agree chiefly because they are not well informed as to the subject. In 
the matter of the virility of the harem masters, the alleged barrenness 
of cows killed in July, August, and September, and the possible dis- 
eases that may have swept off large numbers of pups on the island, 
opinions are advanced with bold freedom by men whose opinions are 
not entitled to any weight whatever. I do not remember that any one 
of the many statements of the hundreds of witnesses who speak so 
confidently on these subjects is based either upon actual skill or actual 
examination, by dissection or in any practical way, of the characteristics 
of fur-seals. All the evidence shows that the breeding cows are fer- 
tilized within a few days — about ten days — after parturition, and that 
until that is accomplished the harem masters control their movements 
with the most jealous care, ami none of them are permitted to go into 
the sea until they are impregnated. They then set out to get food to 
nourish the pups they have borne, carrying in their bodies the living 
germ of the next creation. In these early days the fact of fertilization 
is not discernible even on close examination to the unskilled eye; yet 
such examinations were not made, and these seal-hunters and so-called 
professors unhesitatingly testify that a cow seal, having milk in her 
breasts, is barren because there were no external signs that she was 
gravid with young. 
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And 80 it is in respect of the virility of the bulls, a fact that would 
probably defy the most exact scientific examination to prove, is stated 
with sublime confidence by Prof. Elliott and other like guessers. He 
finds the bulls at peace on the rookeries, and though they are not 
irritated by being crowded together as formerly, he concludes that 
because they have their domestic enjoyments without the necessity of 
jealous warfare that tliey have lost their virility. Among all polyg- 
amous animals endowed with fighting capacity nature provides for 
destroying the excess of males by the wars they wage upon each other. 
Breeders of animals reach this result without the necessity of permit* 
ting them to tight and kill each other. It requires very simple reason- 
ing to reach the conclusion that, if this waste of physical energy is 
saved to breeding males by their separation from each other and the 
suppression of their warfare, that it will supply the virility to meet a 
greater demand upon their powers of procreation. 

Xo dissections seem to have been made of dead pups found on the 
islands on one occasion to ascertain whether they had died of starva- 
ti(m or of disease, or were swept off by tempests and drowned and 
were thrown upon the coasts in '* winrows" by the waves of the sea. 
Yet each witness gives bis opinion as to what killed the pups with as 
much contidence as if he really knew what he was talking about. 

The effort to account for the disparity of 81,000 killable seals on the 
islands between 1881> and 1890 by any of these mere conjectures is 
founded npon this sort of testimony and can not break the force of the 
fact that in 1800 the pelagic hunters got 51,655 seals, while on the 
islands, where 102,017 killable seals were taken in 1889, only 21,238 
could be found the next season " by scraping the rookeries,'' as Lord 
Hannen observed. 

The crucial test of the necessity of forbidding pelagic sealing with 
firearms in parts of the ocean where seals abound is the fact that it 
results necessarily and without doubt in the killing of great numbers 
of female seals, because of their disposition to sleep when gravida 
Tliey are more easily approached than the males, and the result is the 
(le>tructioii of a nmch larger proportion of females than of males. 
The encouragement of this indiscriminate killing of females, or its tol- 
eration, will establish a practice that violates every idea of the proteo- 
tion and preservation of the species. It legitimates a war ui>on the 
race that can not be restrained. 

If we first deny to this race of valuable and docile animals (that have 



